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OFFICIAL  OPINIONS 


That  It  Is  Within  the  Discretion  of  the  Tax  Collector  to 
Charge  $ioo  Per  Day  License  for  Norris  &  Rowe 
Circus. 

San  Francisco,  Cal.,  January  lo,  1908. 

Dear  Sir:  Replying  to  your  favor  of  January  8,  1908, 
requesting  to  be  informed  whether  you  are  justified  in 
demanding  a  license  fee  from  Norris  &  Rowe  of  one  hundred 
('$100.00)  dollars  per  day,  under  Section  i  of  Ordinance  949, 
I  beg  to  advise  as  follows : 

The  advertisement  of  the  show  states  the  character  of  the 
performance  to  be  a  circus,  and  it  is  admitted  that  in  all 
respects,  but  that  the  performance  takes  place  within  a 
covered  building  and  there  are  no  side  shows,  the  entertain- 
ment resembles  in  all  respects  a  circus  as  the  term  is 
ordinarily  accepted.  Norris  &  Rowe  urge,  however,  that 
operating  within  a  covered  building  they  partake  of  the 
character  of  a  theatrical  performance,  and  that  in  considera- 
tion of  this  fact,  and  that  they  are  not  transient  but  intend 
to  remain  in  San  Francisco  for  a  year,  and  have  applied  for 
a  license  for  that  period,  they  should  be  liable  for  the  license 
provided  for  in  Ordinance  782  imposed  upon  the  proprietor 
or  lessee  of  any  theatre,  concert  hall  or  place  of  amusement, 
entertainment  or  exhibition. 

Under  the  decisions,  technically  regarded,  and  in  the  light 
of  the  admissions  of  Norris  &  Rowe,  you  would  undoubtedly 
be  justified  in  demanding  from  said  Norris  &  Rowe  a  license 
fee  of  one  hundred  ($100.00)  dollars  per  day,  and  you  are  so 
advised. 

Your  attention  is  directed,  however,  to  Ordinance  Num- 


ber  949,  page  29,  Ordinance  Number  69,  page  59,  and 
Ordinance  Number  782,  page  66,  General  Orders  and  Ordi- 
nances of  the  Board  of  Supervisors. 

The  object  sought  to  be  attained  by  Ordinance  Number 
949  is  the  taxation  of  those  transient  entertainments  which, 
with  enormous  seating  capacity  and  removable  parapher- 
nalia and  charging  high  prices  pass  through  the  City  taking 
with  them  large  sums  of  the  people's  money.  Ordinance 
Number  69  seeks  to  reach  and  tax  those  transient  entertain- 
ments of  lesser  size,  such  as  merry-go-rounds,  single  side 
shows,  performing  horses,  etc.,  which  cannot  be  subjected 
to  the  circus  tax,  yet  ought  to  be  assessed,  while  Ordinance 
Number  782  is  a  tax  upon  theatres  and  other  places  of  a 
permanent  or  semi-permanent  character.  The  tax  in  this 
last  ordinance  provided  seems  to  be  not  one  upon  the 
character  of  the  entertainment  but  upon  the  use  of  the 
building. 

The  above  discussion  of  the  object  of  the  ordinances  has 
been  set  forth  with  the  idea  of  demonstrating  that  although 
technically  Norris  &  Rowe  ought  to  be  held  liable  under 
Ordinance  Number  949,  yet  in  the  light  of  the  intention  of 
the  legislators  as  expressed  in  the  three  ordinances,  a  charge 
of  one  hundred  ($100.00)  dollars  a  day  would  seem  not  only 
unreasonable  but  prohibitive. 

You  are  advised,  therefore,  that  you  may  in  your  dis- 
cretion legally  demand  of  Norris  &  Rowe  either  a  license 
fee  of  one  hundred  ($100.00)  dollars  per  day  under  the 
provisions  of  Ordinance  Number  949  or  the  license  provided 
for  in  Ordinance  782. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Tax  Collector. 


Instruments  Left  for  Recordation  Immediately  Before  the 
Great  Fire  Need  Not  Be  Re-Recorded  Without  Charge. 

San  Francisco,  Cal.,  January  i8,  1908. 

Dear  Sir:  Your  communication  of  the  17th  inst.  asking 
for  opinion  relative  to  re-recordation  of  instruments  de- 
stroyed by  fire  on  April  18,  1906,  received. 

It  being  one  of  the  presumptions  of  law  that  official  duty 
has  been  regularly  performed  (Code  Civil  Procedure,  Sec- 
tion 1963,  Subdivision  15),  it  follows  that  the  Recorder  is 
presumed  to  have  performed  his  official  duty  and  to  have 
recorded  the  instruments  filed  for  recordation  on  April  14, 
1906,  and  unless  evidence  is  presented  to  you  that  said  duty, 
viz.:  the  recordation  of  the  instruments  presented  to  the 
Recorder  on  April  14,  1906,  has  not  been  regularly  per- 
formed, the  person  presenting  duplicates  thereof  for  re- 
recordation  is  not  entitled  to  have  the  same  recorded  with- 
out the  payment  of  the  proper  fee  for  such  service. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Recorder. 


Grand    Jurors'    Fees    Prior    to    March    18,    1907;    City    Is 

Liable  For. 

San  Francisco,  Cal.,  January  21,  1908. 

Gentlemen :  I  am  requested  by  your  Finance  Committee 
to  advise  your  Board  "whether  or  not  the  City  and  County 
of  San  Francisco  is  liable  for  the  payment  of  fees  of  Grand 
Jurors  previous  to  the  i8th  day  of  March,  1907."  In  the 
letter  asking  for  such  advice  I  am  informed  that  a  Court 
order  issued  by  the  Hon.  J.  V.  Cofifey,  late  presiding  Judge 
of  the  Superior  Court,  and  drawn  in  favor  of  G.  G.  Burnett, 
Secretary  of  the  late  Grand  Jury,  in  the  sum  of  three  thou- 


sand,  one  hundred  and  ninety-eight  ($3,198.00)  dollars,  was 
submitted  to  the  Finance  Committee  of  the  Board  of  Super- 
visors for  investigation,  and  after  consideration  said  Com- 
mittee allowed  the  fees  accruing  subsequent  to  March  18, 
1907,  in  the  sum  of  two  thousand,  two  hundred  and  forty 
($2,240.00)  dollars,  and  referred  the  remainder  of  the  claim 
in  the  sum  of  nine  hundred  and  fifty-eight  ($958.00)  dollars 
to  my  predecessor,  Mr.  William  G.  Burke,  for  an  opinion 
as  to  "whether  or  not  the  City  and  County  was  liable  for  the 
said  fee  accruing." 

On  March  18,  1907,  a  new  County  Government  Act  went 
into  effect.  Section  4300  of  this  Act  fixes  the  fees  of  Grand 
Jurors  as  follows :  "For  attending  as  a  Grand  Juror  in  the 
Superior  Court  for  each  day's  attendance,  per  day,  two 
($2.00)  dollars."  The  same  Act,  in  Section  4307,  Subdi- 
vision 4,  provides  that  "The  sum  required  by  law  to  be  paid 
to  the  grand  and  trial  jurors  and  witnesses  in  criminal 
cases,"  constitutes  charges  against  the  several  counties  of 
the  State.  This  Statute  cannot  be  construed  to  warrant  the 
payment  of  any  fees  which  were  earned  prior  to  the  date  of 
its  enactment.  If  no  obligation  to  pay  such  fees  rested  upon 
the  City  and  County  at  the  time  the  services  were  rendered, 
no  subsequent  legislation  could  authorize  such  payment. 
(Powell  vs.  Phelan,  138  Cal.,  271.) 

The  Fee  Bill  of  1895  (Statutes  1895  page  274)  fixed  the 
amount  of  jurors'  fees  in  language  exactly  similar  to  that 
of  the  Act  of  1907,  above  referred  to,  but,  as  that  law  con- 
tained no  provisions  specifying  the  method  of  payment  of 
such  fees,  it  was  construed  as  merely  establishing  the 
amount  to  be  paid,  and  leaving  unaffected  the  mode  of  pay- 
ment :  And  it  was  further  held  that  there  was  no  provision 
of  the  Statutes  as  they  then  existed  (1899)  making  the  pay- 
ment of  trial  jurors'  fees  in  San  Francisco  a  charge  upon  the 
public  treasury.  (Hilton  vs.  Curry,  124  Cal.,  84;  Birch  vs. 
Phelan,  127  Cal.,  49.) 

The  above  cases  applied  to  the  payment  of  fees  of  trial 


jurors  in  civil  and  criminal  cases  only,  the  fees  of  Grand 
Jurors  not  being  involved  nor  discussed. 

Subsequent  to  the  date  of  the  above  decisions,  Section 
1 143  of  the  Penal  Code  was  amended  to  read  as  follows: 
"The  fees  of  jurors  in  the  Superior  Court  of  the  State,  in 
criminal  cases  shall  be  two  ($2.00)  dollars,  in  lawful  money 
of  the  United  States  for  each  day's  attendance  and  mile- 
age. *  *  *  Such  fees  and  mileage  shall  be  paid  by  the 
Treasurer  of  the  County,  or  the  City  and  County,  in  which 
the  jurors'  services  were  rendered,  out  of  the  General 
Fund."  If  the  Grand  Jurors  are  included  within  the  designa- 
tion "Jurors  in  the  Superior  Courts  of  the  State  in  criminal 
cases,"  the  above  section  is  authority  for  the  payment  of  all 
Grand  Jurors'  fees  accrued  subsequent  to  the  date  of  this 
enactment,  March,  1901. 

The  determination  of  this  question  becomes  unnecessary, 
however,  for  the  reason  that  sufficient  statutory  warrant  for 
the  payment  of  the  fees  now  involved  is  found  in  Section 
4344  of  the  Political  Code,  as  the  same  existed  prior  to 
March  18,  1907.  That  section  then  provided  "The  follow- 
ing are  County  charges.  *  *  *  ^  Xhe  sums  required 
by  law  to  be  paid  to  Grand  Jurors  and  indigent  witnesses 
in  criminal  cases."  It  will  be  noted  that  the  amendment 
of  this  section  made  by  the  Act  of  March  18,  1907,  consists 
in  including  within  its  provisions,  trial  as  well  as  Grand 
Jurors,  and  all  witnesses  in  criminal  cases  as  well  as  indi- 
gent ones. 

As  the  Act  of  1895  fixes  the  amount  required  by  law  to 
be  paid  to  Grand  Jurors,  and  such  sums  were  expressly 
made  County  charges  by  the  above  section  of  the  Political 
Code,  as  it  existed  prior  to  the  recent  amendment,  while 
the  fees  of  trial  jurors  were  excluded  therefrom,  the  decisions 
of  the  Supreme  Court,  above  referred  to,  cannot  be  con- 
strued to  cover  fees  of  Grand  Jurors.  It  follows,  therefore, 
that  the  provisions  of  the  above  section  make  the  fees  of 
Grand  Jurors  which  accrued  prior  to  March   18,   1907,   a 


charge  upon  the  Public  Treasury  of  San  Francisco,  and  I 
advise  you  that  the  City  and  County  is  liable  therefor. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 
Board  of  Supervisors. 


Streets. — Their  Use  for  Laying  Steam  Pipes  Comes  Under 
Powers  of  Board  of  Supervisors. — Not  of  Board  of 
Public  Works  Acting  Independently. 

San  Francisco,  Cal.,  January  21,  1908. 

Gentlemen :  I  am  in  receipt  of  your  letter  of  January  16, 
1908,  as  follows: 

"Applications  have  been  made  to  the  Board  of  Public 
Works  for  the  opening  of  public  streets  as  follows : 

"i.  By  Mr.  William  F.  Wilson  to  have  opened  up  the 
roadway  of  Powell  street,  commencing  at  a  point  midway 
between  Post  and  Geary  streets,  and  continuing  southerly 
across  Geary  street,  for  the  purpose  of  laying  a  temporary 
steam  pipe  for  furnishing  heat  from  the  St.  Francis  Hotel 
to  the  building  on  the  southeasterly  corner  of  Powell  and 
Geary  streets. 

"2.  By  the  John  G.  Sutton  Company  requesting  this  de- 
partment to  construct  steam  pipes  in  Sansome  and  Halleck 
streets  for  the  purpose  of  furnishing  heat  from  the  Alaska 
Building  to  the  Security  Building." 

And  requesting  an  opinion  from  this  office  relative  to 
the  power  of  your  Board  to  comply  with  the  applications 
mentioned  under  the  provisions  of  Section  9,  Chapter  I, 
of  Article  VI  of  the  Charter. 

Your  Board  has  charge,  superintendence  and  control 
under  such  Ordinances  as  may  from  time  to  time  be  adopted 


by  the  Supervisors,  of  all  streets  and  of  the  manner  of  their 
use  and  of  all  work  done  upon,  over  or  under  the  same,  and 
particularly  you  have  exclusive  authority  to  prescribe  rules 
and  grant  permits,  in  conformity  with  the  Ordinances,  for 
the  laying  down  and  taking  up  of  gas,  steam  and 
water  pipes. 

Under  Subdivision  2,  Section  i,  Chapter  II  of  Article  II 
of  the  Charter,  the  Board  of  Supervisors  has  power  "Except 
as  otherwise  provided  in  this  Charter,  or  in  the  Constitution 
of  the  State  of  California,  to  regulate  and  control  for  any 
and  every  purpose,  the  use  of  streets,  highways,  etc." 

Subject  to  and  in  conformity  with  the  General  Ordinances 
of  the  Board  of  Supervisors,  granting  the  use  of  the  streets 
for  the  laying  down  of  steam  pipes,  for  the  sale  or  use  of  steam 
for  heating  or  other  purposes,  you  can  grant  such  a  permit, 
but  the  general  power  rests  with  the  Board  of  Supervisors 
to  grant  the  use  of  the  streets  for  what  practically  amounts 
to  a  franchise,  or  at  all  events  an  casement.  This  is  what, 
in  the  opinion  of  this  office,  your  Honorable  Board  should 
avoid  doing.  A  broad  general  grant  of  such  use  of  the 
streets  for  limited  periods  of  time  should  first  be  allowed 
and  granted  by  the  Board  of  Supervisors,  and  then  a  permit 
should  issue  from  your  Board. 

In  the  opinion  of  this  office  the  applications  referred  to 
should  be  denied  and  the  applicants  referred  to  the  Board 
of  Supervisors. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 
Board  of  Public  Works. 


Pensions. — Policeman's  Pensions  Upon  Retirement  Depends 
Upon  His  Rank  Three  Years  Previous,  Not  Upon  His 
Salary. — Amendment  to  Charter  Does  Not  Require 
Governor's  Signature. 

San  Francisco,  Cal.,  January  20,  1908. 

Gentlemen :  I  am  in  receipt  of  the  following  communi- 
cation from  your  Secretary,  of  date  January  15,  1908: 

"At  a  meeting  of  the  Board  of  Police  Relief  and  Pension 
Fund  Commissioners  held  on  January  13,  1908,  the  following 
resolution  was  referred  to  you  for  an  opinion : 

"  'Resolved,  That  the  Secretary  be  instructed  to  secure  an 
opinion  from  the  District  Attorney  and  the  City  Attorney, 
as  to  the  rate  of  pay  at  which  pensions  shall  be  figured  from 
and  after  the  date  the  Governor  signed  Amendment  No.  20, 
increasing  the  salaries  of  the  members  of  the  police  force 
of  the  City  and  County  of  San  Francisco.'  " 

The  recent  Amendment  No.  20  to  the  Charter  was  adopted 
by  the  electors  of  San  Francisco,  November  5,  1907,  and 
was  approved  by  the  Legislature  and  became  a  law  Novem- 
ber 22,  1907.  This  Amendment  purported  to  amend  and 
did  directly  amend  the  provisions  of  Section  i.  Chapter  V 
of  Article  VIII  and  Section  i.  Chapter  VI  of  Article  VIII 
of  the  Charter  and  increased  the  salaries  of  certain  officers 
and  men  of  the  police  force  of  San  Francisco. 

You  ask:  "The  rate  of  pay  at  which  pensions  shall  be 
figured  from  the  date  the  Governor  signed  Amend- 
ment No.  20." 

The  Governor's  signature  to  the  Legislature's  approval 
of  the  Charter  Amendments  is  unnecessary,  the  language 
of  the  Constitution  as  to  the  approval  of  the  Charter 
.Amendments  being:  "And  if  approved  by  a  majority  of  the 
members  elected  to  each  House  it  shall  become  the  Charter 
of  such  City  and  County."  (Constitution  Cal.,  Article  XI, 
Section  8.) 


Your  question  further  appears  to  embrace  the  effect  of 
Charter  Amendment  No.  20  upon  the  rate  of  pay  the 
pensions  of  those  members  of  the  department  who  receive 
the  increase  of  salary  and  who  may  hereafter  be  retired 
upon  half  pay  shall  be  figured ; — whether  these  new  pen- 
sioners of  the  department  shall  receive  one-half  of  the  old 
salary,  or  one-half  the  new  or  increased  salary. 

Assuming  this  to  be  the  point  of  the  inquiry,  the  question 
involves  the  effect  of  Amendment  No.  20,  upon  certain  pro- 
visions of  Chapter  X  of  Article  VIII  of  the  Charter  relating 
to  pensions. 

Section  2  of  Chapter  X,  Article  VIII  of  the  Charter,  is 
as  follows : 

"The  Board  of  Police  Commissioners  may,  by  a  unani- 
mous vote,  retire  and  relieve  from  service  any  aged,  infirm  or 
disabled  member  of  the  department  who  has  arrived  at  the 
age  of  65  years,  and  who,  upon  an  examination  by  two  regu- 
larly certified  practicing  physicians  appointed  by  the  Com- 
missioners for  that  purpose,  may  be  ascertained  to  be  by 
reason  of  such  age,  infirmity  or  other  disability,  unfit  for 
the  performance  of  his  duties.  Such  retired  member  shall 
receive  from  the  Police  Relief  and  Pension  Fund  a  monthly 
pension  equal  to  one-half  of  the  amount  of  the  salary 
attached  to  the  rank  held  by  him  three  years  prior  to  the 
date  of  his  retirement.  No  such  pension  shall  be  paid  unless 
such  person  has  been  an  active  member  of  the  department 
for  20  years  continuously  next  preceding  his  retirement,  and 
the  same  shall  cease  at  his  death." 

There  are  other  sections  in  the  same  chapter  relating  to 
pensions,  but  all  make  the  amount  of  the  pension  attach  to 
the  rank  and  not  to  the  salary. 

In  an  opinion  by  Hon.  Franklin  K.  Lane,  ex-City  Attor- 
ney, construing  Section  4  of  Chapter  VII,  Article  IX  of  the 
Charter  relating  to  pensions  of  members  of  the  Fire  Depart- 
ment, a  provision  of  the  Charter  similar  to  and  almost 
identical  with  the  one  under  consideration,  it  was  held : 
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"That  the  above  language  makes  the  amount  of  the 
pension  to  depend  upon  the  rank  and  not  the  salary  at- 
tached thereto.  Your  petitioner  having  occupied  the  same 
rank  three  years  prior  to  the  taking  effect  of  the  Charter, 
that  he  now  does,  he  is  entitled  to  a  pension  amounting 
to  one-half  of  the  salary  attached  to  his  rank  under  the 
Charter." 

Since  the  amount  of  the  pension  attaches  to  the  rank 
and  not  to  the  salary,  the  effect  of  increasing  the  salary  ol 
any  rank  necessarily  means  a  permanent  increase  so  far  as 
to  carry  one-half  of  it  over  in  the  form  of  a  pension  to  such 
retiring  officer  or  man.  The  pension  is  increased  because 
the  salary  is  increased.  The  amount  of  the  pension  is  made 
in  terms  one-half  the  amount  of  salary  attached  to  the  par- 
ticular rank.  A  new  salary  under  Amendment  No.  20, 
having  attached  to  a  particular  rank,  a  pension  amounting 
to  one-half  the  new  salary  immediately  attaches  upon  the 
retirement  of  the  officer  or  man. 

Since  the  salary  of  only  those  officers  and  men  who  were 
in  the  active  service  of  the  department  was  increased  by 
Amendment  No.  20,  it  follows,  of  course,  that  only  such 
portion  of  the  police  force  (and  not  those  who  were  pen- 
sioned and  retired  before  the  amendatory  legislation)  is  en- 
titled to  an  increase  of  pension  based  upon  such  increase 
of  salary. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 
Board  of  Trustees  of  Police  Relief  and  Pension  Fund. 
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The  Board  of  Supervisors  Have  Not  Reserved  the  Right 
of  Approval  or  Rejection  of  Ornamental  Poles  Erected 
by  United  Railroads  Under  Ordinance  No.  20,  N.   S. 

San  Francisco,  Cal.,  January  25,  1909. 

Gentlemen :  Your  communication  of  January  23rd  en- 
closing Resolution  No.  1778  (N.  S.)  approving  the  orna- 
mental pole  and  lamp  designs  submitted  to  the  Board  of 
Supervisors  by  the  United  Railroads  of  San  Francisco  and 
also  Ordinances  Nos.  9  and  20  (N.  S.),  relating  to  the  so- 
called  trolley  permit  and  asking  to  be  advised  "whether 
or  not  the  City  and  County  of  San  Francisco  will,  by  the 
adoption  of  said  resolution,  prejudice  the  rights  of  the  City 
and  County  in  the  matter  of  the  validity  of  the  so-called 
trolley  permit,  and  whether  it  is  necessary  for  the  Board  of 
Supervisors  to  approve  such  design  under  said  Ordinance," 
received. 

I  am  of  the  opinion  that  there  is  nothing  in  the  Ordi- 
nance referred  to  requiring  the  submission  of  the  aforesaid 
designs  to  the  Board  of  Supervisors  or  their  approval 
thereof. 

Said  Ordinance  No.  20  (N.  S.)  purports  to  grant  the  right 
to  substitute  electricity  by  the  overhead  trolley  system  for 
the  cable  system  wherever  practicable,  providing  that  the 
work  shall  be  immediately  begun ;  that  said  electrical  equip- 
ment shall  be  first  class  in  every  particular  and  shall  include 
highly  ornamental  poles  on  portions  of  Market  and  Sutter 
streets ;  that  first-class  iron  poles  shall  be  used  in  the  perma- 
nent construction  of  all  of  said  lines." 

It  would  seem,  therefore,  that  said  Ordinance  leaves  the 
matter  entirely  to  the  discretion  and  judgment  of  the  United 
Railroads,  so  long  as  they  are  reasonably  within  the  limita- 
tions expressed  in  the  terms  "first-class"  and  "highly 
ornamental." 

Respectfully, 

PERCY  V.  LONG, 
The  Board  of  Supervisors.  City  Attorney. 
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Act  of  Legislature  Providing  for  Erection  of  State  Buildings 
in  San  Francisco  Is  Constitutional,  but  Act  for  Borrow- 
ing From  the  School  Fund  for  Such  Erection  Is  Uncon- 
stitutional. 

San  Francisco,  Cal.,  January  27,  1908. 

Gentlemen :  I  acknowledge  receipt  of  your  Resolution 
No.  1794  (New  Series),  reading  as  follows: 

Resolved,  That  the  City  Attorney  of  the  City  and  County 
of  San  Francisco  be  and  he  is  hereby  authorized  to  report 
at  the  next  meeting  of  this  Board  on  the  constitutionality 
of  those  two  certain  Acts  passed  by  the  extraordinary 
session  of  the  Legislature  on  the  12th  day  of  June,  1906, 
and  entitled : 

First — "An  Act  to  provide  for  the  selection,  location, 
acquisition  and  purchase  of  a  site  or  sites,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  for  the  erec- 
tion, equipment  and  furnishing  of  a  building  or  buildings, 
and  the  improvement  of  the  grounds  thereof,  for  the  use 
and  occupancy  of  the  officers  and  departments  of  the  State 
government  of  the  State  of  California  maintaining  head- 
quarters in  the  City  of  San  Francisco,  and  making  an  appro- 
priation therefor." 

Second — "An  Act  to  facilitate  the  erection  of  a  building 
or  buildings  and  the  obtaining  of  a  site  or  sites  therefor  at 
San  Francisco  for  the  use  of  the  officers,  commissions  and 
departments  of  the  State  government  maintaining  head- 
quarters in  said  City,  by  providing  against  a  deficit  in  the 
General  Fund  caused  by  the  appropriation  made  for  said 
purposes  and  to  provide  for  the  transfer  of  money  to  the 
General  Fund  from  the  State  School  Land  Fund,  to  be 
held  in  trust  as  an  investment  for  the  support  of  the  com- 
mon schools  of  the  State  of  California,  and  to  provide  for 
the  payment  of  interest  on  such  investment." 

Resolved  further,  That  if  in  the  opinion  of  the  said  City 
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Attorney  said  Acts  are,  or  either  of  them  is,  constitutional, 
said  City  Attorney  advise  this  Board,  without  delay,  as  to 
the  necessary  and  proper  steps  to  be  taken  to  secure  the 
speedy  selection  of  a  site  or  sites,  and  the  erection  thereon 
of  public  buildings,  or  a  public  building  for  the  use  and 
occupancy  of  officers  and  departments  of  the  State  govern- 
ment, maintaining  headquarters  at  San  Francisco,  pursuant 
to  the  provisions  of  said  Acts,  passed  on  said  12th  day  of 
June,  1906. 

The  second  Act  referred  to  in  your  Resolution  is  found  in 
the  Statutes  of  the  special  session  of  the  Legislature  of 
1906,  at  page  20,  and  provides  as  follows : 

"Section  i.  The  Controller  is  hereby  authorized  and 
directed  to  transfer  to  the  General  Fund  from  the  State 
School  Land  Fund  the  sum  of  five  hundred  thousand 
($500,000.00)  dollars,  to  be  held  as  an  investment  for  the 
benefit  of  the  common  schools  of  the  State,  to  facilitate  the 
erection  of  a  building  or  buildings  and  the  obtaining  of  a 
site  or  sites  therefor  at  San  Francisco  for  the  use  of  certain 
officers,  commissions,  boards  and  departments  of  the  State 
Government. 

"Sec.  2.  The  State  of  California  hereby  agrees  to  pay 
and  will  pay  interest  upon  the  said  sum  of  five  hundred 
thousand  ($500,000.00)  dollars  so  entrusted  at  the  rate  of 
four  (4%)  per  cent,  per  annum,  from  the  date  as  provided 
in  Section  3  of  this  Act,  said  interest  to  be  paid  semi- 
annually on  the  second  day  of  January  and  July  of  each 
and  every  year  for  the  support  of  the  common  schools 
throughout  the  State,  and  the  faith  of  the  State  of  Cali- 
fornia is  hereby  pledged  for  the  payment  of  the  interest 
herein  provided. 

"Sec.  3.  The  sum  of  twenty  thousand  ($20,000.00) 
dollars  annually  is  hereby  appropriated  out  of  any  money 
in  the  General  Fund  of  the  State  Treasury  not  otherwise 
appropriated  to  pay  the  interest  as  provided  in  this  Act,  as 
the  same  shall  fall  due  and  payable;  provided,  the  first  semi- 
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annual  interest  hereunder  shall  be  due  and  payable  on  the 
second  day  of  July,    1907. 


«( 


'Sec.  4.  The  moneys  so  transferred  by  Section  i  of  this 
Act  are  hereby  released  from  the  provision  of  Section  680 
of  the  Political  Code. 

"Sec.  5.  This  Act  shall  take  effect  and  be  in  force  from 
and  after  July  i,  1906." 

While  this  Act  pledges  the  "faith  of  the  State  of  Cali- 
fornia" for  the  payment  of  the  interest  upon  the  amount 
attempted  to  be  transferred  thereby,  no  provision  is  made 
for  the  repayment  to  the  State  School  Land  Fund  of  the 
principal  of  the  fund.  This  is  an  evident  attempt  to  use  the 
School  Funds  of  the  State  for  the  purpose  of  the  erection 
of  a  State  building,  and  as  such,  is  in  contravention  to  the 
provisions  of  Article  IX,  Section  4,  of  the  Constitution  of 
the  State  of  California,  which  reads  as  follows : 

"The  proceeds  of  all  lands  that  have  been  or  may  be 
granted  by  the  United  States  to  this  State  for  the  support  of 
common  schools,  which  may  be,  or  may  have  been,  sold  or 
disposed  of,"  (and  all  moneys  derived  from  certain  other 
sources)  "shall  be  and  remain  a  perpetual  fund,  the  interest 
of  which,  together  with  all  the  rents  of  the  unsold  lands, 
and  such  other  means  as  the  Legislature  may  provide,  shall 
be  inviolably  appropriated  to  the  support  of  common  schools 
throughout  the  State." 

The  Constitution  of  the  State  of  Colorado  provides  that 
"The  Public  School  Fund  of  the  State  shall  forever  remain 
inviolate  and  intact :"  and  that  "no  part  of  this  fund,  prin- 
cipal or  interest,  shall  ever  be  transferred  to  any  other  fund 
or  used  or  appropriated  except  as  herein  provided.  The 
State  Treasurer  shall  be  the  custodian  of  this  fund,  and  the 
same  shall  be  securely  and  profitably  invested  as  may  be  by 
law  directed."  Under  this  constitutional  provision  it  has 
been  held  by  the  Supreme  Court  of  that  State  that  an  Act  of 
the  Legislature  providing  for  a  loan  from  the  Public  Schoo! 
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Permanent  Fund  to  the  General  Revenue  Fund  of  the  sum 
of  six  hundred  and  fifty  thousand  ($650,000.00)  dollars,  and 
for  the  repayment  of  the  same  out  of  subsequent  revenues 
of  the  State  was  unconstitutional  and  void.  (In  re  loan  of 
the  School  Fund.  18  Colo.,  195.) 

Under  similar  constitutional  provisions  a  like  attempt  of 
the  Legislature  of  Nebraska  to  loan  a  portion  of  the  School 
Fund  to  the  General  Fund  of  the  State  was  also  held  uncon- 
stitutional by  the  Supreme  Court  of  that  State.  (State  vs. 
Hartley,  41  Neb.,  277.) 

While  the  provisions  of  the  Constitutions  of  the  two 
States  in  which  the  above  decisions  were  rendered  contain 
express  prohibitions  against  the  transfer  of  any  portion  of 
the  School  Funds  to  another  fund,  which  prohibitions  are 
not  found  in  the  Constitution  of  this  State,  the  purpose  of 
the  California  Constitution  to  preserve  the  integrity  of  the 
School  Fund  is  equally  plain. 

In  New  York  an  Act  passed  by  the  Legislature  of  that 
State  providing  for  the  loan  of  a  portion  of  the  School 
Fund  of  the  State  for  the  purpose  of  the  construction  of 
an  astronomical  observatory  was  held  to  be  unconstitutional 
and  void  for  the  reason  that  the  loan  did  not  appear  to  be 
adequately  secured.     (People  vs.  Allen,  42  N.  Y.,  404.) 

If  the  sum  of  five  hundred  thousand  ($500,000.00)  dollars, 
attempted  to  be  withdrawn  from  the  School  Funds  of  this 
State  by  the  Act  under  consideration,  can  be  used  for  the 
purpose  of  the  erection  of  a  public  building,  the  entire  prin- 
cipal of  such  fund  can  be  used  for  like  purposes.  In  the 
place  of  the  integrity  and  perpetuity  of  the  fund  required 
by  the  Constitution,  there  would  be  thus  substituted  the 
promise  of  the  State  to  pay  interest  on  a  dissipated  principal 
which  never  could  be  replaced.  The  Legislature  is  pro- 
hibited from  creating  any  liability  to  repay  the  principal  in 
excess  of  three  hundred  thousand  ($300,000.00)  dollars, 
without  a  vote  of  the  people,  by  the  provisions  of  Article 
XVI,  Section  i,  of  the  Constitution. 


16 


I  therefore  advise  you  that  the  second  Act  referred  to  in 
your  Resolution  is  unconstitutional  and  void. 

The  first  Act  referred  to  in  your  Resolution  is  found  in 
the  Statutes  of  the  special  session  of  the  Legislature  of 
1906,  at  page  18,  and  provides  as  follows : 

"A  commission  to  consist  of  the  Governor  and  the  Attor- 
ney General  of  the  State  of  California  and  the  Mayor  of  the 
City  and  County  of  San  Francisco  is  created  to  be  known  as 
the  'Commissioners  of  the  State  Buildings  at  San  Fran- 
cisco.' This  commission  is  empowered  to  select,  locate, 
purchase  or  acquire  a  site  or  sites  in  the  City  and  County 
of  San  Francisco  for  the  erection  thereon  of  one  or  more 
public  buildings  for  the  use  and  occupancy  of  officers  and 
departments  of  the  State  government  maintaining  head- 
quarters at  San  Francisco ;  and  to  erect,  construct,  equip 
and  furnish  such  building  or  buildings  thereon," 

And  it  is  further  provided  as  follows : 

"Section  3.  When  said  commission  shall  have  selected 
such  site  or  sites,  if  the  same  are  to  be  purchased,  they 
shall  present  their  claim  for  the  amount,  or  sum,  to  be  paid 
therefor  to  the  State  Board  of  Examiners,  and  upon  the 
allowance  of  said  bill,  or  claim,  the  Controller  shall  draw 
his  warrant  for  the  amount  thereof,  payable  out  of  the  sum 
herein  appropriated,  in  favor  of  the  owner,  or  owners,  of 
such  property  selected,  and  agreed  to  be  purchased,  as 
herein  provided  for,  such  warrant,  or  warrants,  when  so 
drawn,  shall  be  delivered  to  such  commission  and  the  same 
shall  be  used  for  the  purchase  of  such  site,  or  sites,  taking 
a  deed  therefor,  as  aforesaid,  the  same  to  be  delivered  to 
the  Secretary  of  State  of  the  State  of  California  and  filed 
and  recorded  in  the  office  of  the  Recorder  of  the  City  and 
County  of  San  Francisco,  and  in  the  office  of  the  Secretary 
of  State." 

"Section  5.  The  sum  of  five  hundred  thousand 
($500,000.00)  dollars,  or  so  much  thereof  as  may  be  neces- 
sary, is  hereby  appropriated  out  of  the  moneys  in  the  State 
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Treasury  not  otherwise  appropriated,  to  carry  into  effect 
the  provisions  of  this  Act,  and  to  be  used  in  payment  of  the 
purchase  price  of  such  site,  or  sites,  and  the  erection,  equip- 
ment, completion  and  furnishing  of  said  building  or  build- 
ings, and  of  said  moneys  hereby  appropriated.  Three  hun- 
dred thousand  ($300,000.00)  dollars  thereof  shall  be  avail- 
able July  I,  1906,  and  the  remaining  two  hundred  thousand 
($200,000.00)  dollars  thereof  shall  be  available  July  i,  1907. 

"Section  6.  This  act  is  hereby  exempt  from  the  pro- 
visions of  the  Building  Act  approved  March  23,  1876,  and 
all  the  Acts  amendatory  thereof  and  supplemental  thereto." 

This  last  Act  above  referred  to  does  not  appear  to  be 
subject  to  any  Constitutional  objection.  It  is  within  the 
power  of  the  State  Legislature  to  provide  for  the  erection 
of  a  State  building  in  San  Francisco,  and  to  provide  for 
the  payment  of  the  cost  of  such  building  and  the  site  upon 
which  it  is  to  be  erected,  out  of  the  general  revenues  of  the 
State.  The  means  adopted  in  the  above  Act  for  the  accom- 
plishment of  the  desired  objects  are  legal  and  valid.  The 
proper  steps  to  be  taken  to  secure  the  selection  of  a  site  or 
sites  and  the  erection  thereon  of  a  public  building  or  build- 
ings are  clearly  set  forth  in  the  provisions  of  the  above 
Act,  the  initial  step  being  the  joint  action  of  the  members 
of  the  commission  in  selecting  a  site  or  sites. 

Whether  or  not  the  purchase  or  acquisition  of  such  site 
or  sites,  and  the  erection  of  a  building  or  buildings  thereon 
can  be  finally  consummated,  will  depend  upon  the  condition 
of  the  State  Treasury  as  to  an  unexpended  surplus  in  the 
General  Fund  to  meet  the  payments  provided  for  in  Section 
5  of  the  Act,  concerning  which  I  am  not  advised. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 
Board  of  Supervisors. 
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Advising  That  Reports  of  School  Census  Marshals  Are 
"Public  Records,"  but  That  Reports  of  Principals  and 
Teachers  to  Their  Superior  Officers  Upon  the  Standing 
of  Pupils  Under  Their  Charge  Are  Not  Open  to  the 
Public. 

San  Francisco,  Cal.,  February  4,  1908. 

Sir :  I  am  in  receipt  of  your  communication  dated  Feb- 
ruary 3,  1908,  for  an  opinion  as  to  whether  the  census  reports 
of  the  City  and  County  and  the  reports  made  by  the  prin- 
cipals and  teachers  to  the  Superintendent  of  Schools  or 
Board  of  Education  are  public  records  and  as  such  open  to 
the  inspection  of  the  public. 

At  common  law  there  was  no  general  right  of  inspection 
of  public  records,  but  the  right  depended  entirely  upon  the 
interest  of  the  party  in  the  record  sought  to  be  inspected. 
The  right  of  inspection  therefore  being  a  statutory  one,  we 
must  look  to  the  Statutes. 

Section  1032  Cal.  Political  Code,  provides : 

"The  public  records  and  other  matters  in  the  office  of 
any  officer  are  at  all  times,  during  office  hours,  open  to 
the  inspection  of  any  citizen  of  this  State." 

Section  1888  of  the  Cal.  Code  of  Civil  Procedure  defines 
public  writings  as  follows : 

"i.  The  written  acts  or  records  of  the  acts  of  the  sov- 
ereign authority,  of  official  bodies  and  tribunals,  and  of 
public  officers,  legislative,  judicial  and  executive,  whether 
of  this  State,  of  the  United  States,  or  a  sister  State,  or  of  a 
foreign  country. 

"2.  The  public  records  kept  in  this  State  of  private 
writings." 

The  Supreme  Court  of  this  State  has  said  in  Whelan  vs. 
Superior  Court,  114  Cal.,  548,  that  the  term  "other  matters" 
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used  in  Section  1032,  Political  Code,  refers  only  to  matters 
which  are  public  and  in  which  the  whole  public  have  an 
interest. 

The  term  "records  of  private  writings"  refers  to  records 
of  deeds,  mortgages,  etc.,  the  recordation  of  which  is  other- 
wise provided  for. 

The  reports  of  Census  Marshals,  being  required  by 
Statute,  they  are  such  "records  of  acts  of  *  *  *  public 
officers"  as  would  class  them  as  "public  writings"  under 
the  definition  of  Section  1888,  C.  C.  P.,  above  quoted,  and 
such  records  are  therefore  open  to  the  inspection  of  the 
public. 

The  reports  of  subordinates,  however,  being  subject 
merely  to  the  requirements  of  the  Board  of  Education  or 
Superintendent  of  Schools,  are  not  such  "public  writings" 
and  are  not  matters  in  which  the  public  have  an  interest ; 
they  are  therefore  open  to  inspection  only  within  the  dis- 
cretion of  the  officer  in  charge  of  the  same. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Superintendent  of  Schools. 


Advising  That  the  Board  of  Supervisors  Is  Without  Power 
to  Establish  "Water  Districts"  for  the  Purpose  of 
Fixing  Water  Rates,  or  to  Authorize  One  Company 
to  Charge  a  Higher  Rate  Than  That  Exacted  by 
Another. 

San  Francisco,  Cal.,  February  5,  1908. 

Gentlemen :     I  am  in  receipt  of  your  communication  of 
January  i6th  containing  the  following  inquiries : 

"i.     Can   the   Board  of  Supervisors,   when  fixing  water 
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rates  in  the  month  of  February  of  this  year,  establish  dis- 
tricts and  fix  different  water  rates  in  said  respective  dis- 
tricts ? 

"2.  Can  one  water  company  exact  from  its  consumers 
a  higher  rate  for  water  service  suppHed  than  that  exacted 
by  another  company,  dependent  upon  the  return  on  the 
actual  investment  of  the  respective  companies?" 

Let  us  dispose  of  the  second  question  first. 

Subdivision  14,  Section  i,  Chapter  II  of  Article  I  of  the 
Charter,  in  conformity  with  Article  XIV  of  the  State  Con- 
stitution, provides : 

"The  Board  of  Supervisors  shall  have  power  to  fix  and 
determine  by  ordinance  in  the  month  of  February  of  each 
year,  to  take  effect  on  the  first  day  of  July  thereafter,  the 
rates  or  compensation  to  be  collected  by  any  person,  com- 
pany or  corporation  in  the  City  and  County,  for  the  use 
of  water,  heat,  light  or  power,  supplied  to  the  City  and 
County,  or  to  the  inhabitants  thereof,  and  to  prescribe  the 
quality  of  the  service." 

The  Act  of  1881  (Statutes  1881,  page  54)  provides  as 
follows : 

"Section  6.  Rates  for  the  furnishing  of  water  shall  be 
equal  and  uniform.  There  shall  be  no  discriminations  made 
between  persons,  or  between  persons  and  corporations,  or 
for  the  use  of  water  for  private  and  domestic  and  public 
and  municipal  purposes." 

We  must  conclude  therefore  that  your  Board  is  permitted 
to  fix  a  general  and  uniform  rate  only,  to  which  all  persons 
and  corporations  furnishing  water  to  the  inhabitants  of  the 
City  and  County  shall  be  subject. 

Can  the  City  be  divided  into  districts  for  this  purpose? 

The  word  "uniform,"  as  used  in  this  connection,  does  not 
mean  "universal,"  but  a  Statute  is  uniform  in  its  operation 
if  it  applies  alike  to  all  persons  or  objects  within  the  class 
to  which  it  relates.    Therefore,  to  operate  uniformly  a  gen- 
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eral  law  need  not  operate  alike  on  all  persons  or  subjects 
to  which  it  applies,  but  it  must  operate  uniformly  on  all 
persons  in  the  same  category.  Consequently  an  Ordinance 
need  not  cover  the  entire  City  in  order  to  have  a  uniform 
operation,  provided  there  is  a  good  reason  for  the  division 
of  the  City  into  districts  and  the  Ordinance  has  a  general 
application  throughout  the  district  so  fixed. 

But,  as  the  Supreme  Court  has  said  in  City  of  Pasadena 
vs.  Stimson  (91  Cal.,  238)  :  "Although  a  law  is  general  and 
constitutional  when  it  applies  equally  to  all  persons  em- 
braced in  a  class  founded  upon  some  natural  or  intrinsic  or 
constitutional  distinction,  it  is  not  general  or  constitutional 
if  it  confers  particular  privileges  or  imposes  pecular  dis- 
abilities or  burdensome  conditions,  in  the  exercise  of  a 
common  right,  upon  a  class  of  persons  arbitrarily  selected 
from  the  general  body  of  those  who  stand  in  precisely  the 
same  relation  to  the  subject  of  the  law."  (Approved :  Bruch 
vs.  Colombet,  104  Cal.,  347.) 

This  seems  to  state  the  rule  very  clearly,  and  unless  some 
good  reason  is  shown  for  the  division  of  the  City  and 
County  into  "water  districts,"  the  Ordinance  fixing  water 
rates  must  have  a  uniform  application  to  the  entire  City 
and  County.  In  the  opinion  of  this  office,  the  facts  pre- 
sented are  not  sufficient  to  justify  such  district  division. 

It  has  come  to  the  attention  of  this  office  that  the  County 
Line  Water  Company  referred  to  in  your  communication 
is  a  mutual  water  company  whose  waters  are  limited  to  its 
own  stockholders,  and  as  long  as  such  is  the  case,  and  the 
by-laws  provide  that  the  waters  of  the  company  shall  be 
distributed  to  none  but  stockholders,  your  Board  has  no 
jurisdiction  to  fix  rates  to  be  charged  the  stockholders  by 
said  company. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

Joint  Committee  on  Judiciary  and  Public  Utilities, 
Board  of  Supervisors. 
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Liquor  License   Must   Have   Stamped   on  It  "No   Female 
Patrons"  if  Permit  Is  Given  on  That  Condition. 

San  Francisco,  Cal.,  February  6,  1908. 

Sir:  Replying  to  your  request  to  be  informed  whether 
or  not  you  are  authorized  or  justified  in  stamping  across 
the  face  of  Hcenses  issued  to  retail  liquor  dealers  the  words 
"No  female  patrons,"  in  compliance  with  the  request  of 
the  Police  Commissioners  that  such  action  be  taken  by  you 
where  permits  for  liquor  licenses,  issued  by  said  Commis- 
sioners, are  presented  to  you  so  stamped,  I  beg  to  advise 
as  follows : 

Subdivision  3  of  Section  i  of  Chapter  III,  Article  VIII 
of  the  Charter  provides  that  the  Police  Commissioners 
shall  have  power 

"To  grant  permits  to  any  person  desiring  to  engage  in 
the  sale  of  liquor  in  less  quantity  than  one  quart,  and  to 
grant  permits  to  any  person  engaged  in  the  business  of  sell- 
ing liquor  to  be  drunk  on  the  premises,  and  to  revoke  any 
such  permit  when  it  shall  appear  to  the  Board  that  the 
business  of  the  person  to  whom  such  permit  was  given  is 
conducted  in  a  disorderly  or  improper  manner.  Without 
such  permit  none  of  such  persons  shall  engage  in  the  busi- 
ness of  selling  liquor." 

It  is  further  provided  in  Ordinance  No.  29  (New  Series)  of 
the  General  Ordinances  of  the  City  and  County  of  San 
Francisco,  imposing  a  license  on  liquor  dealers,  that  before 
such  license  may  be  issued  by  the  Tax  Collector  "the  ap- 
plicant therefor  shall  have  first  obtained  from  the  Board 
of  Police  Commissioners  a  permit  to  engage  in  business  as 
a  liquor  dealer." 

The  Police  Commissioners  in  granting  a  permit  to  any 
person,  firm  or  corporation  engaged  in  the  business  of  selling 
liquor,  may  make  it  a  condition  of  such  permission  that  no 
liquor  be  sold  to  female  patrons ;  and  the  applicant  in  accept- 
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ing  a  permit  with  such  condition  attached  would  be  bound 
thereby.  The  license  issued  to  such  person  should,  there- 
fore, conform  to  the  permission  granted,  and  you  are  advised 
that  not  only  are  you  authorized  and  justified,  but  bound 
to  stamp  on  licenses,  issued  by  you  under  permits  granted 
by  the  Police  Commissioners  with  said  condition  attached, 
the  words  *'No  female  patrons." 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
The  Tax  Collector. 


Bona   Fide    Social   Clubs   Do   Not   Have   to   Pay   Liquor 

License. 

San  Francisco,  Cal.,  February  6,  1908. 

Gentlemen :  Replying  to  your  letter  of  February  5th,  in 
which  you  ask: 

"Should  incorporated  clubs  and  unincorporated  clubs 
within  the  City  and  County  of  San  Francisco,  who  serve 
liquor  to  their  members  and  guests  to  be  drunk  upon  the 
premises,  obtain  a  permit  from  the  Board  of  Police  Com- 
missioners and  pay  a  license  tax  of  $500  per  annum,  as  pro- 
vided for  in  Ordinance  No.  29,  Board  of  Supervisors?" 

This  office  submits  the  following: 

Your  question  calls  for  an  interpretation  of  Section  i, 
Ordinance  No.  29  (N.  S.)  entitled  an  Ordinance  "Imposing 
a  License  on  Liquor  Dealers,"  which  reads: 

"Every  person,  firm  or  corporation  engaged  in  the  busi- 
ness of  selling  spirituous,  or  malt,  or  fermented  liquors,  or 
wines,  shall  pay  a  license  of  five  hundred  dollars  ($500) 
per  annum,  payable  in  quarterly  installments  of  one  hun- 
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dred  and  twenty-five  dollars   ($125)   on  the  first  days  of 
July,  October,  January  and  April  of  each  year." 

While  there  is  a  wide  divergence  of  opinion  among  the 
Courts  of  the  different  States  in  their  interpretation  of  the 
license  provisions  of  liquor  laws  as  applied  to  bona  fide 
clubs,  yet  the  best  authorities  seem  to  hold : 

"That  where  a  club  is  organized  in  good  faith  for  social 
purposes,  with  a  limited  and  selected  membership  and  in 
which  the  furnishing  of  liquor  is  without  profit  to  the  club 
and  merely  incidental  to  the  main  purpose  of  its  organi- 
zation, such  furnishing  will  not  constitute  a  'sale'  within 
the  meaning  of  Statutes  prohibiting  sales  without  a  license. 
It  is  otherwise  when  such  clubs  are  simply  a  device  resorted 
to  as  a  means  of  evading  the  Statute."  (Graff  vs.  Evans 
(leading  English  case)  ;  Seim  vs.  State,  55  Md.,  566;  Com. 
vs.  Evans,  145  Mass.,  119;  State  vs.  St.  Louis  Club,  125  Mo., 
308;  Barder  vs.  Montana  Club,  10  Mont.,  330;  People  vs. 
Adelphi  Club,  149  N.  Y.,  5  (1896,  leading  New  York  case)  ; 
Klein  vs.  Livingston  Club,  177  Pa.  St.,  224  (and  also  leading 
cases  in  South  Carolina,  Texas  and  Virginia.) 

Black  on  "Intoxicating  Liquors,"  Section  142,  after  a 
careful  review  of  the  authorities  in  the  different  States  upon 
the  subject,  concludes  as  follows: 

"Upon  the  whole,  therefore,  notwithstanding  some  con- 
flicting rulings,  the  rational  conclusion  is  that  the  intent 
must  govern.  On  the  one  hand,  if  the  object  of  the  organi- 
zation is  merely  to  provide  the  members  with  a  convenient 
method  of  obtaining  a  drink  whenever  they  desire  it,  or 
if  the  form  of  membership  is  no  more  than  a  pretense,  then 
it  falls  within  the  terms  of  the  law.  But,  on  the  other  hand, 
if  the  club  is  organized  and  conducted  in  good  faith  with  a 
limited  and  selected  membership,  really  owning  its  own 
property  in  common  and  formed  for  social,  literary,  artistic 
or  other  purposes,  to  which  the  furnishing  of  liquor  to  its 
members  would  be  merely  incidental,  then  it  cannot  be  con- 
sidered as  within  either  the  purpose  or  the  letter  of  the  law." 
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In  the  dissenting  views  to  the  above  statement  of  the 
law,  as  expressed  by  various  States,  it  will  be  found  that  a 
majority  of  the  decisions  cited  are  based  on  Statutes  diflfer- 
ing  essentially  in  their  wording  from  Ordinance  No.  29,  or 
that  it  was  found  that  the  so-called  clubs  were  organized 
primarily  for  the  purpose  of  evading  the  Statute,  or  that 
all  such  organizations  were  specifically  included  in  the  terms 
of  the  Statute. 

In  the  leading  New  York  case — People  vs.  The  Adelphi 
Club,  the  Court  of  Appeals  construing  the  following 
Statute : 

"Any  person  who,  without  having  a  license  granted  to 
him  in  pursuance  of  a  law  of  this  State  permitting  him  to 
sell  either  strong  or  spiritous  liquors,  etc.,  shall  sell  liquors, 
etc.,  in  quantities  of  less  than  five  gallons  at  a  time,  or  in 
quantities  of  live  gallons  or  more,  to  be  drunk  or  used  on 
the  premises,  etc.,  shall  be  guilty  of  a  misdemeanor," 

said:  "That  said  club  was  not  organized  for  the  purpose 
of  engaging  in  business  for  profit,  or  for  traffic  in  liquors. 
It  engages  in  no  business  other  than  that  which  pertains 
to  the  maintenance  of  its  library,  reading-rooms  and  the 
social  intercourse  and  comfort  of  its  members.  Liquors,  as 
well  as  other  supplies,  are  distributed  to  its  members  upon 
the  written  order  of  the  member  at  a  price  fixed  by  the 
officers  of  the  club  designed  to  cover  the  purchase  price  and 
disbursements  in  serving.  These  orders  pass  to  the  steward 
or  treasurer  of  the  club  and  are  charged  against  the  member, 
who  settles  therefor  monthly.  We  think  that  the  transac- 
tion with  Stark  did  not  amount  to  a  sale  within  the  meaning 
of  the  Statute.  It  was  but  a  distribution  among  the  mem- 
bers of  the  club  of  the  property  that  belonged  to  them.  The 
fact  that  a  payment  was  made  does  not  change  the  character 
of  the  act,  for  it  was  but  the  means  adopted  by  which  each 
member  could  receive  his  own  and  not  that  belonging  to  his 
fellow-member.  The  payment  went  into  the  treasury  to 
ultimately  restore  that  which  he  had  taken." 

If  the  Court  of  Appeals,  under  said  Statute,  could  not 


26 


bring  the  defendant  club  within  its  provisions,  but  held  that 
the  charge  against  defendant  was  not  a  violation  of  said 
Statute,  much  more  would  said  club,  or  similar  clubs,  not 
come  under  the  provisions  of  said  Ordinance  No.  29. 

The  purpose  of  the  Ordinance  would  clearly  seem  to  be 
to  place  a  tax  by  license  upon  those  engaged  in  the  business 
of  selling  liquors,  etc.,  and  as  such  bona  fide  clubs  as  are 
designated  in  your  letter  are  not  organized  or  conducted 
primarily  for  business,  but  for  social  purposes,  and  as  the 
supplying  of  liquor  is  only  an  incident  of  said  organization 
intended  to  add  to  the  comfort  of  its  members,  and  as  the 
disposal  of  liquors  to  its  own  membership  under  club  rules 
is  not  a  sale,  and  since  the  existence  of  such  clubs  were 
within  the  knowledge  of  the  Board  at  the  time  of  the  passage 
of  said  Ordinance  and  could  have  been  clearly  and  definitely 
included  if  such  was  the  intention  of  the  law-making  power, 
it  would  reasonably  follow  that  said  clubs  were  not  intended 
to  be  brought  within  the  letter  or  the  spirit  of  this 
Ordinance. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Police  Commissioners. 


First :  Civil  Service  Commission  Is  Without  Power  to  Grant 
Employe  of  Board  Public  Works  Permission  to 
"Waive"  Certain  Employment. — Second :  Board  Works 
Must  Furnish  Civil  Service  Commission  With  State- 
ment of  Duties  Pertaining  to  Any  New  Positions 
Created  by  Former  Board. — Third:  When  Temporary 
Appointments  Are  Proper. 

San  Francisco,  Cal.,  February  7,   1908. 

Gentlemen :    I  am  in  receipt  of  your  communications  re- 
questing advice  on  the  following  matters : 
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First — The  right  of  the  Board  of  Civil  Service  Commis- 
sioners to  grant  permission  to  Edward  Hogan  to  waive  cer- 
tain employment  under  the  direction  of  your  Board. 

Second — The  right  of  the  Board  of  Civil  Service  Com- 
missioners to  demand  a  statement  from  your  Board  of  the 
duties  pertaining  to  the  position  of  curb-setter  and  of  the 
class  of  service  to  be  performed  by  non-civil  service  foreman. 

Third — The  authority  of  the  Board  of  Civil  Service  Com- 
missioners to  require  that  your  Board  appoint  timekeepers 
from  the  eligible  register  of  ordinary  clerks. 

Fourth — The  authority  of  the  Board  of  Civil  Service  Com- 
missioners to  direct  that  your  Board  appoint  windlassmen 
from  the  eligible  register  of  laborers. 

First — As  far  as  we  are  able  to  learn  from  the  facts  at 
hand,  Hogan's  troubles  result  from  his  refusal  to  perform 
certain  services  requested  by  the  Board  of  Public  Works, 
his  reason  being  that  the  work  assigned  him  was  dangerous. 
He  has  not  been  discharged  by  the  Board  or  even  sus- 
pended, and  until  some  such  action  has  been  taken  the  Civil 
Service  Commission  has  no  jurisdiction  to  interfere  in  the 
matter.  The  question  is  one  between  Hogan  and  the  Board 
of  Public  Works  and  not  between  the  two  Boards. 

As  to  your  rights  in  the  matter,  you  are  advised  that  if 
the  acts  of  Hogan  constitute  such  acts  of  insubordination  as 
would  call  for  suspension  or  discharge,  you  should  proceed 
under  Section  12  of  Article  XHI  of  the  Charter  and  either 
suspend  him  for  30  days  or  file  written  charges  with  the 
Board  of  Civil  Service  Commissioners  for  trial.  Until  this  is 
done  the  matter  is  not  before  the  Civil  Service  Commis- 
sioners and  they  cannot  in  any  way  enforce  any  action  by 
your  Board. 

Second — Section  2  of  Article  XHI  of  the  Charter  makes 
it  the  duty  of  the  Civil  Service  Commissioners  to  "classify 
all  the  places  of  employment  in  or  under  the  offices  and 
departments  of  the  City  and  County  mentioned  in  Section 
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II  of  this  article,  with  reference  to  the  examinations  herein- 
after provided  for.  The  places  so  classified  shall  constitute 
the  classified  civil  service  of  the  City  and  County,  and  no 
appointment  to  any  such  place  shall  be  made  except  accord- 
ing to  the  rules  hereinafter  mentioned." 

Section  ii  of  the  same  article  places  the  Board  of  Public 
Works  within  the  provisions  of  the  civil  service  rules  and 
excepts  therefrom  the  positions  of  Secretary  and  Architect 
of  the  Board.  All  other  appointments  made  by  the  Board 
must  be  in  accordance  with  the  Civil  Service  provisions  of 
the  Charter  and  the  rules  of  the  Board  of  Civil  Service  Com- 
missioners. 

To  aid  the  latter  Board  to  make  the  classifications  re- 
quired it  is  proper  to  call  upon  the  various  officers  and 
Boards  for  a  statement  of  the  duties  of  the  various  employes 
under  them,  and  it  is  the  duty  of  such  officers  and  Boards 
to  furnish  such  statements.  This  being  done,  it  then  be- 
comes the  duty  of  the  Civil  Service  Board  to  classify  such 
employes  and  furnish  eligibles  upon  requisition  from  the 
appointing  officer  or  Board. 

Third  and  Fourth — These  questions  may  be  answered 
jointly.  The  Board  of  Public  Works  may  create  such  posi- 
tions as  may  be  necessary  for  the  proper  working  of  the 
department,  and  may  then  make  requisition  upon  the  Civil 
Service  Commission  for  a  list  of  eligibles  from  which  ap- 
pointments to  these  positions  will  be  made.  At  such  time 
the  former  Board  may  designate  what  qualifications  the 
applicants  shall  possess  and  if  the  Civil  Service  Board  has 
no  eligibles  filling  such  requirements,  temporary  appoint- 
ments may  be  made  until  the  proper  examinations  are  held, 
under  Section  lo  of  Article  XIII,  which  provides  as  follows : 

"To  prevent  the  stoppage  of  public  business  or  to  meet 
extraordinary  exigencies,  the  head  of  any  department  or 
office  may,  with  the  approval  of  the  Commissioners,  make 
temporary  appointments,  to  remain  in  force  not  exceeding 
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6o  days,   and   only   tintil   regular   appointments   under   the 
provisions  of  this  article  can  be  made." 

It  follows  that  unless  the  Civil  Service  Board  is  in  a 
position  to  furnish  eligibles  from  which  appointments  can 
be  made  meeting  the  requirements  of  the  Board  of  Public 
Works,  the  latter  Board  in  filling  the  positions  of  time- 
keepers and  windlassmen  shall  follow  the  provisions  of  Sec- 
tion lo,  Article  XIII  of  the  Charter  above  quoted. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
The  Board  of  Public  Works. 


Franchise  Held  by  Sanitary  Reduction  Works  for  Dispo- 
sition of  City's  Garbage  Can  Be  Properly  Controlled 
and  Regulated  by  the  City. 

San  Francisco,  Cal.,  February  7,  1908. 

Gentlemen :  In  reply  to  your  letter  of  January  i6th  in 
which  you  asked  to  be  advised  "Whether  or  not  the  City 
and  County  of  San  Francisco  has  the  legal  power  to  engage 
in  the  collection  and  disposal  of  garbage  and  to  install  the 
necessary  works  for  the  destruction  thereof,"  I  respectfully 
submit  the  following: 

The  United  States  Supreme  Court,  beginning  with  the 
so-called  slaughter  house  cases,  has  in  those  cases  and  in 
every  well  considered  case  in  the  more  than  thirty  years  suc- 
ceeding in  which  this  question  has  been  considered  by  said 
Court,  uniformly  and  with  ever  increasing  emphasis  held : 

"That  every  right  from  absolute  ownership  in  property 
down  to  a  mere  easement,  is  purchased  and  holden  subject  to 
the  restriction  that  it  shall  be  so  exercised  as  not  to  injure 
others."     (Coats  vs.  Mayor  of  New  York.) 
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"That  the  legislative  body  cannot  by  any  contract  divest 
itself  of  the  power  to  provide  for  the  protection  of  the  lives, 
health  and  prosperity  of  the  citizens."  (Beer  Co.  vs.  Mass., 
97  U.  S.,  28.) 

"That  the  police  power  rests  in  the  State  or  the  munici- 
pality when  so  granted.  It  extends  to  the  entire  property 
and  business  within  their  jurisdiction.  Both  are  subject  to 
it  in  all  proper  cases."  (N.  W.  Fertilizing  Co.  vs.  Hyde 
Park,  97  U.  S.,  659;  Swayne,  J.) 

That  "irrevocable  grants  of  property  and  franchises  may 
be  made  if  they  do  not  impair  the  supreme  authority  to 
make  laws  for  the  right  government  of  the  State ;  but  no 
Legislature  can  curtail  the  power  of  its  successors  to  make 
such  laws  as  they  shall  deem  proper  in  matters  of  police. 
The  supervision  of  the  subject  is  continuing  in  its  nature." 
(Stone  vs.  Miss.,  loi  U.  S. ;  Waite,  Ch.  J.) 

That  "while  we  are  not  prepared  to  say  that  a  Legisla- 
ture cannot  make  valid  contracts  on  any  of  the  subjects 
embraced  in  the  largest  definition  of  the  police  power,  we 
think  that,  in  regard  to  two  subjects  so  embraced,  it  cannot 
by  any  contract  limit  the  exercise  of  those  powers  to  the 
prejudice  of  the  general  welfare."  (Butchers'  Union  vs. 
Crescent  City  Co. ;  Miller,  Justice.) 

"These  two  subjects  are  the  public  health  and  Public 
Morals." 

"That  if  a  contract  be  objectionable  in  itself  upon  these 
grounds,  or  if  it  becomes  so  in  its  execution,  the  municipality 
may  in  the  exercise  of  its  police  power,  regulate  the  manner 
in  which  it  may  be  carried  out,  or  may  abrogate  it  entirely 
upon  the  principle  that  it  cannot  bind  itself  to  any  course 
of  action  which  shall  prove  deleterious  to  the  health  of  its 
inhabitants.  In  such  cases  an  appeal  to  the  contract  clause 
of  the  Federal  Constitution  is  ineffectual."  (Walla  Walla 
vs.  Walla  Walla  Water  Co.,  173  U.  S. ;  Brown,  Justice.) 

Whenever  the  United  States  Supreme  Court  has  passed 
upon  the  rights  of  legislative  bodies.  State  and  municipal, 
under  the  police  power  vested  in  the  State  to  change,  alter, 
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limit,  restrict  or  annul  contracts  and  franchises  entered  into 
or  granted  by  their  predecessors  in  authority,  by  which  con- 
tracts or  franchises,  exclusive  privileges  for  definite  terms 
of  years  were  usually  granted  to  individuals  or  corpora- 
tions, and  wherever  the  franchise  or  contract  has  been  a 
grant  of  powder  or  a  delegation  of  authority  fairly  with  the 
police  power  of  the  State,  this  Court  has  declined  to  inter- 
fere and  has  defined  the  State's  authority  as  ample,  complete 
and  all  controlling. 

In  the  words  of  Mr.  Justice  Brown,  172  U.  S. :  "In  such 
cases  the  contract  clause  of  the  United  States  Constitution 
is  ineffectual,"  and  more  pointedly  in  loi  U.  S.,  Stow  vs. 
Missouri,  Chief  Justice  Waite  speaking  on  the  same  subject, 
said :  "All  one  can  get  in  such  a  Charter  is  a  suspension  of 
certain  governmental  rights  in  his  favor,  subject  to  with- 
drawal at  will." 

"It  is  a  permit,  good  as  against  existing  laws,  but  subject 
to  future  legislative  control  or  withdrawal." 

A  contract  obligation  cannot  stand  if  opposed  to  the 
health  or  the  morals  of  the  community. 

Again  the  Supreme  Court  of  this  State  said  in  the  recent 
Odd  Fellows'  cemetery  case : 

"Whenever  a  thing  or  act  is  of  such  a  nature  that  it  may 
become  a  nuisance,  or  may  be  injurious  to  the  public  health 
if  not  suppressed  or  regulated,  the  legislative  body  may,  in 
the  exercise  of  its  police  power,  make  and  enforce  Ordi- 
nances to  regulate  or  prohibit  such  act  or  thing,  although  it 
may  never  have  been  offensive  or  injurious  in  the  past." 
(Odd  Fellows'  Assn.  vs.  San  Francisco,  140  Cal.,  226.) 

This  decision  holds  that  the  Board,  under  Article  XI,  Sec- 
tion II  of  the  Constitution,  by  Ordinance  or  other  legal 
method,  may  regulate,  control  or  forbid  the  doing  of  an 
act  or  thing  although  said  act  or  thing  may  at  the  time  be 
harmless,  if  in  the  judgment  of  the  Board  there  be  reason- 
able ground  to  apprehend  hurtful  future  results.     And  the 
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question  of  reasonableness   is  a  question  of  fact,  and  the 
determination  of  the  Board  is  conclusive. 

From  the  foregoing,  then,  these  general  propositions 
follow : 

(a)  That  no  legislative  body  can  effectually  bind  itself 
or  its  successors  or  the  people  for  whom  it  acts,  by  contract, 
resolution  or  franchise,  or  in  any  manner  whatsoever,  so  as 
to  hamper,  hinder  or  seriously  interfere  with  the  full,  com- 
plete and  effective  exercise  of  all  the  functions  embraced 
within  the  police  power  grant. 

(b)  That  a  contract  obligation  cannot  stand  if  opposed  to 
the  health  or  the  morals  of  the  community. 

(c)  That  it  is  in  the  nature  of  a  permit,  good  as  against 
existing  laws,  but  subject  to  future  legislative  and  consti- 
tutional control. 

(d)  That  the  only  limits  to  the  exercise  of  this  power 
are  that  the  regulation  must  have  reference  to  the  comfort, 
safety  and  welfare  of  society  and  must  not  conflict  with  the 
general  laws  or  Constitution  of  the  State.  (Cooley  Consti- 
tutional Limitations,  Seventh  Edition,  page  37,  Article 
XI,  Section  11,  of  Constitution.) 

The  Board  of  Supervisors  of  San  Francisco  under  its 
Freeholders'  Charter  and  the  grant  of  power  in  Article  XI, 
Section  11  of  the  State  Constitution  has  full,  ample  and 
complete  power  to  make  and  enforce,  within  said  City  and 
County,  all  such  reasonable  sanitary  and  other  regulations 
as  shall  to  the  Board  seem  wise  and  necessary  for  the 
preservation  and  safeguarding  of  the  public  health. 

Examining  the  grant  of  F.  E.  Sharon,  his  associates  and 
assigns,  submitted  with  your  letter,  known  as  Order  2965, 
passed  February  17,  1896,  we  find  that: 

Section  i  grants  to  F.  E.  Sharon,  his  associates  and 
assigns,  the  sole  and  exclusive  right  and  privilege  to  cre- 
mate and  destroy  within  the  City  and  County  aforesaid    by 
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crematories,  or  by  a  process  of  reduction,  garbage,  etc.,  and 
the  said  grantees  shall  have  the  right  to  charge  and  collect 
therefor  not  exceeding  the  sum  of  20  cents  per  load,  such 
load  not  to  exceed  a  cubic  yard,  on  the  delivery  of  same  at 
the  works  where  the  crematory  or  reduction  works  is  estab- 
lished. 

Section  2  provides  that  the  works  must  be  constructed  to 
cremate  or  reduce  at  least  three  hundred  tons  per  day  of 
the  garbage  specified  and  the  capacity  to  be  increased  as 
required  from  time  to  time. 

Section  4  provides  that  said  garbage  be  delivered  forth- 
with to  said  crematory  and  there,  at  the  expense  of  the  per- 
son or  corporation  so  conveying  the  same,  be  cremated  or 
destroyed  or  subjected  to  such  disposition  or  treatment  as 
will  at  once  secure  and  effect  a  complete  combustion  of  all 
gases  or  odors  arising  therefrom. 

Section  5  requires  such  grantees  within  24  hours  after 
receipt  thereof,  to  cremate  or  reduce  said  material  or  sub- 
ject it  to  such  process  as  will  secure  the  complete  combus- 
tion of  all  gases  and  odors  arising  therefrom.  "Said  grantees 
to  maintain  and  operate  their  plant  and  crematories,  or 
other  apparatus  and  the  matter  and  substance  received  so 
as  to  prevent  any  obnoxious  smells  or  gases  being  emitted, 
either  from  the  deposits  of  such  matter  of  substances  on 
their  premises  or  from  the  process  of  cremation  or  other 
treatment  thereof,  or  from  the  radium,  etc. ;  also  that  in  the 
operation  of  said  works  no  smoke  or  soot  shall  be  emitted 
so  as  to  constitute  a  nuisance." 

Section  6  provides  that  after  1902  said  grantees  shall 
have  the  further  exclusive  privileges  to  remove  and  dis- 
pose of,  (a)  all  dogs  killed  at  the  public  pound  and  all  other 
unpounded,  unclaimed  and  worthless  animals;  (b)  all  dead 
animals  found  upon  the  public  streets. 

Section  8  subjects  the  grantees  to  all  health  and  sanitary 
regulations  and  requirements  enacted  and  in  force  during 
the  existence  of  said  franchise. 


34 

Section  9  provides  that  the  franchise  shall  cease  and  de- 
termine upon  the  failure  of  the  grantees  to  fully  carry  out 
and  faithfully  perform  the  obligations  herein  imposed. 

By  this  franchise  a  former  Board  of  Supervisors  sought 
to  create  an  agency  for  the  performance  of  a  duty  granted 
to  and  vested  in  the  municipality  under  the  police  power, 
the  duty  of  safeguarding  the  public  health. 

This  grant  of  privilege  to  Sharon  and  his  successors  in 
interest,  the  Sanitary  Reduction  Works,  was  made  under 
the  police  power  of  the  Board  with  the  purpose  of  creating 
an  agency  for  the  effective  disposal  of  the  City  garbage. 

This  contract  the  Supreme  Court  of  the  United  States, 
passing  in  review  the  entire  subject  and  basing  its  decision 
on  the  principles  laid  down  in  the  cases  heretofore  quoted, 
held: 

That  said  franchise  was  a  valid  grant  so  far  as  contest- 
ants were  concerned  and  within  the  powers  of  the  Board 
to  make. 

That  the  length  of  term  and  the  exclusive  features  of 
said  franchise  were  matters  within  the  sound  discretion  of 
said  Board. 

That  in  the  above  charges  exacted  and  the  compulsory 
removal  of  garbage,  property  was  not  taken  without  due 
process  of  law.  (Cal  Red.  Wks.  vs.  Sanitary  Red.  Wks., 
199  U.  S.,  204.) 

The  Sanitary  Reduction  Works,  therefore,  is  a  duly  and 
legally  created  agency,  with  a  term  certain,  and  with  privi- 
leges exclusive — (i)  as  against  the  litigants  in  said  case; 
(2)  and  by  fair  inference  as  against  all  other  citizens  of  said 
City  similarly  situated. 

Said  exclusive  features  of  the  contract,  being  upheld  on 
the  ground  that  they  were  reasonable  and  necessary  to  the 
effectiveness  of  the  agency  thereby  created. 

Having  then  under  its  police  power  properly  created  an 
agency  for  the  efifective  performance  of  a  duty  intimately 
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related  to  the  proper  safeguarding  of  the  public  health,  has 
the  City  thereby  surrendered  any  of  its  power  of  present 
or  future  control  over  said  agency?  By  this  Ordinance  of 
1896  has  the  City  tied  its  hands  for  the  present  and  the 
thirty-eight  years  yet  to  come  in  a  matter  so  vital  to  the 
City's  health? 

The  well-nigh  universal  rule  is  that  such  a  result  cannot 
be.  The  City  can  enter  into  such  arrangements  as  seems 
at  the  same  time  wise  and  such  as  will,  it  is  believed,  be 
reasonably  effective  for  accomplishing  the  end  in  view ;  and 
so  long  as  the  agency  be  effective,  and  the  work  delegated 
be  done  to  the  satisfaction  of  the  principal,  or  in  accord- 
ance with  the  terms  of  the  contract,  the  principal,  if  a  pri- 
vate person  or  corporation  for  profit,  would  unquestionably 
be  bound,  if  a  municipality,  it  might  be  and  it  might  not. 

But  if  the  agency  be  found  ineffective ;  if  it  has  not  in  the 
fullest  measure  performed  the  obligations  imposed  by  the 
contract ;  if  it  is  not  handling  all  the  garbage  delivered  in 
such  a  way  as  to  entirely  safeguard  the  health  of  the  City, 
or  the  comfort  and  welfare  of  the  citizens  in  its  immediate 
vicinity ;  or  if  the  methods  now  in  use  by  the  Sanitary  Re- 
duction Works  are  not  sanitary,  or  if  the  said  works  are  in- 
capable of  handling  all  the  City's  garbage,  then  the  Board 
of  Supervisors  can  by  proper  court  proceedings,  under  the 
terms  of  the  franchise.  Section  9,  have  said  grant  ended  and 
determined.  Or  your  Board  can  modify  the  terms  of  said 
franchise  by  the  enactment  of  such  further  Ordinances  or 
regulations  as  in  its  judgment  are  reasonably  necessary  for 
safeguarding  the  public  health  and  the  proper  performance 
of  the  duties  delegated  to  said  agent  under  the  eighth  sec- 
tion of  the  grant,  which  subjects  the  grantee  to  all  health 
and  sanitary  regulations  enacted  and  in  force  during  the 
existence  of  the  franchise. 

In  the  latest  expression  of  our  Supreme  Court  upon  the 
subject  (Laurel  Hill  Cem.  Assn.  vs.  City  &  Co.  of  S.  F., 
Dec.  4,  1907,  Vol.  34,  Cal.  Decisions,  page  573)  Justice  Sloss, 
speaking  for  the  Court,  says : 
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"Even  if  the  City  and  County  had  made  an  express  con- 
tract granting  to  the  plaintiff  the  right  to  make  interments 
in  the  ground  (the  Laurel  Hill  Cemetery)  in  perpetuity 
such  contract  would  have  no  force  as  against  the  future 
exercise  by  the  Legislative  branch  of  a  Government  of  its 
Police  Power." 

The  great  weight  of  authority  then  sanctions  the  conclu- 
sion that  the  Board  of  Supervisors  has  ample  power  along 
the  lines  herein  specified  to  effectively  deal  with  the  so- 
called  garbage  question  in  all  its  phases  as  the  present  or 
future  needs  of  the  City  may  demand ;  so  long  as  the  end 
proposed  is  the  public  health  or  common  welfare  and  the 
means  selected  are  reasonably  related  to  the  end  proposed. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 
Board  of  Supervisors. 


The  Pow^er  to  Exact  Liquor  Licenses  Is  Limited  to  Those 
Persons  who  Engage  in  the  Business  of  Selling  Liquor 
in  Less  Quantities  Than  a  Quart  and  Liquor  to  Be 
Drunk  on  the  Premises. 

San  Francisco,  Cal.,  February  13,  1908, 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
the  7th  inst.  containing  the  following  inquiry : 

"Should  the  Board  of  Police  Commissioners  require  every 
person,  firm  or  corporation  engaged  in  the  business  of  sell- 
ing spiritous,  malt  or  fermented  liquors  or  wines  to  pay  a 
license  of  five  hundred  ($500.00)  dollars  per  annum,  set  forth 
in  Section  i,  Ordinance  No.  29,  Bill  No.  32  (New  Series),  of 
the  Board  of  Supervisors?" 

There  is  no  question  of  the  power  of  the  Supervisors  to 
"make  or  enforce  within  the  limits  of  the  City  and  County 
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all  necessary  local  police,  sanitary  and  other  regulations." 
The  question  before  us,  however,  is  not  whether  the  Board 
of  Supervisors  may  impose  a  license  on  all  classes  of  liquor 
dealers,  but  whether  such  was  the  intention  of  the  Board 
in  the  passage  of  the  Ordinance  above  mentioned. 

Section  i  of  the  Ordinance  reads  as  follows : 

"Every  person,  firm  or  corporation  engaged  in  the  busi- 
ness of  selling  spiritous  or  malt  or  fermented  liquors  or 
wines  shall  pay  a  license  of  five  hundred  ($500.00)  dollars 
per  annum,  payable  in  quarterly  installments  of  one  hun- 
dred and  twenty-five  ($125.00)  dollars,  said  installments  to 
date  from  time  the  license  is  issued. — As  amended  by  Ordi- 
nance No.  65  (New  Series),  approved  September  25,  1906. 

Section  2  reads  as  follows : 

"The  Tax  Collector  shall  not  issue  any  license  under  the 
provisions  of  this  Ordinance  unless  the  applicant  therefor 
shall  have  first  obtained  from  the  Board  of  Police  Commis- 
sioners a  permit  to  engage  in  business  as  a  liquor  dealer." 

It  is  a  well  known  rule  of  statutory  construction  that  the 
legislative  body  is  presumed  to  have  acted  with  integrity 
and  with  an  honest  purpose  to  keep  within  the  restrictions 
and  limitations  laid  down  by  the  organic  laws ;  and  in  con- 
struing this  Ordinance  we  must  keep  in  mind  the  provisions 
of  the  Charter, 

Article  VIII,  Chapter  III,  Section  i,  Subdivision  3  of  the 
Charter  authorizes  the  Police  Commissioners  "to  grant  per- 
mits to  any  person  desiring  to  engage  in  the  sale  of  liquor 
in  less  quantity  than  one  quart,  and  to  grant  permits  to  any 
person  engaged  in  selling  liquor  to  be  drunk  on  the  prem- 
ises. *  *  *  Without  such  permits  none  of  such  persons 
shall  engage  in  the  business  of  selling  liquor." 

I  am  unable  to  find  any  other  provision  authorizing  your 
Board  to  grant  permits  to  liquor  dealers  than  that  above 
quoted,  and  waiving  for  the  present  the  authority  of  the 
Board  of  Supervisors  to  so  empower  your  Board,  it  is  suffi- 
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cient  to  say  that  it  has  not  done  so  in  Ordinance  No.  29  or 
otherwise;  that  if  the  power  to  issue  additional  permits  were 
intended  to  be  granted  to  your  Board  it  should  be  granted 
in  express  terms  and  not  by  implication. 

Without  entering  into  a  discussion  of  the  general  police 
powers  of  the  Supervisors,  I  am  of  the  opinion  that  the  lim- 
itations of  said  power  contained  in  Article  II,  Chapter  II, 
Section  i,  Subdivision  15  of  the  Charter,  which  reads  in 
part: 

"No  license  taxes  shall  be  imposed  upon  any  person  who, 
at  any  fixed  place  of  business  in  the  City  and  County,  sells 
or  manufactures  goods,  wares  or  merchandise,  except  such 
as  require  permits  from  the  Board  of  Police  Commissioners 
as  provided  in  this  Charter," 

is  a  bar  to  any  legislation  imposing  taxes  upon  any  manu- 
factviring  establishment,  or  any  wholesale  or  retail  business 
house,  except  such  as  require  permits  from  your  Board  as 
provided  in  this  Charter. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 
Board  of  Police  Commissioners. 


Double  Liquor  License  Not  Lawful  in  San  Francisco. 

San  Francisco,  Cal.,  February  24,  1908. 

Gentlemen :  Your  communication  of  February  19th,  en- 
closing protest  from  "The  Louvre,  Inc.,"  to  payment  of 
double  license  received. 

Subdivision  3  of  Section  i  of  Chapter  III  of  Article  VIII 
of  the  Charter  provides  for  the  granting  of  permits  by  the 
Police  Commissioners  to  persons  desiring  to  engage  in  the 
sale  of  liquor  in  less  quantities  than  one  quart,  and,  for  the 
sale  of  liquor  to  be  drunk  on  the  premises,  and  stipulates 
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that  such  permits  "shall  distinctly  state  the  name  of  the 
person  to  whom  the  same  is  given  and  the  description  of  the 
premises  where  such  business  is  to  be  carried  on." 

Section  3  of  Ordinance  No.  29  (New  Series)  provides : 
"The  issuance  of  such  'Liquor  Dealer's  License'  to  any  per- 
son, firm  or  corporation  shall  entitle  such  person,  firm  or 
corporation  to  keep  open  the  place  of  business  for  which 
such  license  was  issued,  and  to  sell  liquors  therein." 

I  am  unable  to  find  either  in  the  Charter  or  the  Ordi- 
nances any  specification  as  to  the  manner  in  which  liquor 
shall  be  sold,  whether  over  a  bar,  at  tables  or  otherwise ; 
and  I  am  of  the  opinion  that  there  is  no  authority  for  impos- 
ing a  double  license  on  any  person,  firm  or  corporation  who 
serves  liquor  over  a  bar  and  also  at  tables  in  the  same  place 
of  business. 

This  view  is  supported  by  the  decisions  in  Hochstadler 
vs.  State,  73  Ala.,  24,  and  St.  Louis  vs.  Gerardi,  90  Mo.,  640. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
The  Board  of  Supervisors. 


Schoolhouse  Construction. — Powers  of  Board  of  Education 
End  With  the  Approval  of  Plans  Submitted  by  Board 
of  Public  Works. 

San  Francisco,  Cal.,  February  24,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
February  14th  relating  to  the  controversy  between  the  Board 
of  Public  Works  and  your  Board  in  connection  with  the 
installation  of  a  heating  and  ventilating  plant  in  the  Bay 
View  School. 

The  plan  of  procedure  provided  by  the  Charter  for  the 
construction  and  repair  of  school  buildings  is  as  follows : 
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Section  i  of  Chapter  VI  of  Article  VII  of  the  Charter 
provides  that  the  Board  of  Education  may  "make  a  requisi- 
tion upon  the  Board  of  PubHc  Works  for  plans  and  speci- 
fications and  estimates  for  a  new  schoolhouse,  furnishing" 
such  information  as  will  enable  the  Board  of  Public  Works 
to  prepare  the  necessary  plans,  specifications  and  estimates 
of  cost  for  such  schoolhouse. 

"If  such  plans,  specifications  and  estimates  are  approved 
by  the  Board  of  Education,  they  shall  be  endorsed  'ap- 
proved' and  returned  to  the  Board  of  Public  Works,  which 
shall  proceed  without  delay  to  have  such  schoolhouse  con- 
structed and  completed  in  accordance  therewith." 

From  the  foregoing  it  will  be  seen  that  the  duty  is  im- 
posed upon  the  Board  of  Public  Works  to  prepare  and 
submit  plans  and  specifications  to  your  Board  for  approval 
and  then,  upon  the  approval  of  such  plans,  it  becomes  the 
duty  of  the  Board  of  Public  Works  to  proceed  with  the  con- 
struction of  the  building.  The  procedure  governing  the 
Board  of  Public  Works  thereafter  is  set  forth  in  Sections 
14  to  17,  inclusive,  of  Chapter  I  of  Article  VI  of  the  Char- 
ter, and  under  the  provisions  therein  contained  the  duty  of 
calling  for  and  accepting  bids,  awarding  contracts,  and 
supervising  construction  is  all  imposed  upon  the  Board  of 
Public  Works ;  the  powers  and  duties  of  the  Board  of  Edu- 
cation end  with  the  approval  of  the  plans,  excepting  as  to 
the  right  to  finally  accept  and  take  possession  of  the  build- 
ing when  completed. 

The  plans  in  this  instance  having  been  accepted  by  your 
Board  it  then  became  the  duty  of  the  Board  of  Public 
Works  to  proceed  with  the  construction  in  accordance  with 
those  plans ;  your  powers  and  duties  ended  with  the  accept- 
ance of  the  plans,  and  I  know  of  no  rule  v/hich  should 
authorize  your  Board  as  a  body  to  compel  the  performance 
of  a  duty  imposed  upon  another  Board.  The  question  of 
the  acceptance  and  rejection  of  bids  is  one  between  bidders 
and  the  Board  of  Public  Works,  and  one  over  which  your 
Board  has  no  jurisdiction. 
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You  are  therefore  advised  that  your  Board  is  without 
power  to  take  any  action  in  the  matter. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney, 
The  Foard  of  Education. 


Advising  That  Contracts  for  Public  Improvements  Can  Be 
Let  Only  After  Competitive  Bidding,  Which  Must  Be 
Upon  Definite  Fixed  Prices,  and  That  Offer  to  Accept 
Payment  by  Negotiating  Sale  of  City  Bonds  May  Be 
Accepted. 

San  Francisco,  Cal.,  February  26,  1908. 

Gentlemen :  By  direction  of  your  Finance  Committee, 
the  Clerk  of  your  Board  has  transmitted  to  me  a  communi- 
cation from  the  California  Contracting  Company  addressed 
to  the  Mayor  and  your  Board,  with  the  request  that  I  advise 
you  "whether  or  not  said  Board,  acting  in  conjunction  with 
the  Board  of  Public  Works,  can  accept  such  a  proposition 
and  carry  the  same  to  a  legal  finality." 

The  proposition  referred  to  is  a  written  offer  by  the  Cali- 
fornia Contracting  Company  to  contract  for  the  performance 
of  from  five  million  to  eight  million  dollars'  worth  of  sewer 
and  street  improvements,  and  at  the  same  time  to  enter 
into  an  agreement  to  purchase  the  issued  but  unsold  three 
and  one-half  (3^)  per  cent  sewer  and  street  improvement 
bonds  of  the  City  at  not  less  than  par,  in  amounts  sufficient 
to  pay  for  the  entire  work ;  "such  bonds  to  be  bid  for  imme- 
diately after  the  awarding  of  the  contract  for  the  pavements 
and  sewers  and  to  be  paid  for  in  sums  of  two  hundred  thou- 
sand ($200,000)  dollars  to  three  hundred  thousand  ($300,000) 
dollars  from  time  to  time  as  may  be  necessary  to  meet  the 
progress  payments  for  the  work."    The  offer  further  states 
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that  "the  work  is  to  be  bid  in  on  the  cost  pUis  percentage 
basis,  cost  plus  fixed  sum  basis,  or  in  the  usual  manner,  on 
the  unit  rate  basis,  provision  to  be  made  in  the  contract  for 
progress  payments,"  but  suggestion  is  further  made  that 
the  cost  plus  percentage  basis  would  probably  be  the  most 

satisfactory. 

It  appears  from  the  communication  above  referred  to  and 
from  the  municipal  records  that  bonds  in  the  aggregate 
amount  of  nearly  seven  and  one-half  million  dollars  ($7,500r 
ooo)  bearing  three  and  one-half  (3>4)  per  cent  per  annum 
interest  have  heretofore  been  authorized  for  the  purpose  of 
providing  funds  for  the  performance  of  this  work,  but  no 
sale  has  been  found  for  these  bonds ;  and  that  the  desired 
work  cannot  proceed  in  the  near  future,  notwithstanding  its 
urgent  necessity,  unless  a  purchaser  can  be  found  for  the 
bonds.  The  larger  part  of  these  bonds  have  been  issued  for 
sewer  purposes. 

The  provisions  of  the  Charter  bearing  on  the  questions 
raised  by  this  offer  are  briefly  as  follows : 

The  Board  of  Public  Works  is  charged  with  the  duty  of 
the  construction  and  repair  of  sewers  and  the  repair  and 
improvement  of  streets.  (Article  VI,  Chapters  III  and  IV.) 
The  Supervisors  may,  by  ordinance  passed  by  not  less  than 
fourteen  affirmative  votes,  authorize  the  Board  of  Public 
Works  to  construct  such  sewers  as  may  be  necessary  to 
carry  out  the  general  system  of  sewerage  for  the  City  and 
County  and  to  purchase  any  personal  or  real  property 
which  may  be  necessary  for  the  construction  of  any  sewer 
or  the  making  of  any  authorized  improvement  thereon. 
(Article  VI,  Chapter  II,  Sections  6  and  8.) 

All  public  works  authorized  by  the  Supervisors  to  be  done 
under  the  supervision  of  the  Board  of  ^-^fj'^^'^f' 
unless  otherwise  determined  by  the  Board  of  Public  Works, 
be  done  under  written  contract.  Before  any  contract  for 
work  exceeding  an  estimated  cost  of  five  hundred  ($500) 
dollars  can  be  awarded,  the  Board  of  Pubic  Works  is 
required  to  advertise  for  competitive  bids  and  the  contract 
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must  be  awarded  to  the  lowest  responsible  bidder.  All  bid- 
ders are  required  to  accompany  their  respective  bids  with 
a  certified  check  for  an  amount  not  less  than  lo  per  cent 
of  the  aggregate  of  such  proposal.  Any  contract  made  in 
violation  of  the  Charter  provisions  is  absolutely  void. 
(Article  VI,  Chapter  I,  Sections  14  to  18;  Chapter  II,  Sec- 
tion 30.) 

Public  improvement  bonds  issued  by  the  City  "must  be 
sold  for  cash  in  lawful  money  of  the  United  States  to  the 
highest  bidder  at  not  less  than  par,  after  having  been  adver- 
tised in  the  official  newspaper,"  and  under  sealed  proposals 
therefor,  (Article  XII,  Section  10;  Article  XVI;  Sec- 
tion 29.) 

The  offer  referred  to,  read  in  connection  with  the  fore- 
going Charter  provisions,  presents  two  questions,  viz : 

First — Can  your  Board,  acting  with  the  Board  of  Public 
Works,  authorize  the  execution  of  a  valid  contract  for  the 
performance  of  the  desired  work,  prior  to  the  sale  of  the 
bonds  provided  for  that  purpose,  and  conditioned  upon  the 
contractor  receiving  its  compensation  from  the  proceeds 
of  a  sale  of  the  bonds  which  it  agrees  to  negotiate? 

Second — Can  a  valid  contract  be  made  which  shall  pro- 
vide for  payment  for  the  work  on  the  cost  plus  percentage 
basis,  cost  plus  fixed  sum  basis,  or  in  any  other  than  the 
usual  manner  of  a  fixed  price? 

The  Supreme  Court  of  this  State  has  said  : 

"Proper  sewers  are  in  this  day  so  essential  to  the  hygiene 
and  sanitation  of  a  municipality  that  a  Court  would  not 
look  to  see  whether  a  power  to  construct  and  maintain  them 
had  been  granted  by  the  Charter,  but  rather  only  to  see 
whether  by  possibility  the  power  had  been  expressly 
denied."    (McBean  vs.  City  of  Fresno,  112  Cal.,  163.) 

It  is  also  well  settled  that  where  no  express  and  exclusive 
mode  is  provided  by  law,  a  municipality  may  adopt  any  con- 
venient and  desirable  form  of  contract.  (Dillon  on  Munici- 
pal Corporations,  433.) 
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And,  further,  that  while  a  municipality  can  exercise  only 
such  power  to  contract  as  is  expressly  granted  to  it,  and 
possesses  no  implied  power,  the  law  nevertheless  presumes 
that  when  authority  exists,  such  authority  has  been  used 
in  the  manner  and  for  the  purpose  designated.  (Abbott  on 
Municipal  Corporations,  Section  247.) 

The  Supreme  Court  of  this  State  has  had  occasion  to  pass 
upon  a  question  substantially  similar  to  the  first  one  stated 
above  in  Price  vs.  Board  of  Trustees  of  the  Town  of  Hay- 
wards,  107  Cal.,  398. 

In  that  case  individual  members  of  the  Board  of  Town 
Trustees  stated  to  intending  bidders  for  a  contract  for  the 
construction  of  a  sewer  that  no  bids  would  be  received 
unless  accompanied  by  a  bid  for  the  purchase  of  the  bonds 
issued  to  pay  therefor.  Objection  was  made  that  this  con- 
dition prevented  competitive  bidding.     The  Court  says : 

"Assuming,  for  the  purposes  of  the  argument,  that  the 
action  of  the  individual  members  of  the  Board  in  directing 
the  engineer  to  inform  intending  bidders  that  no  bid  for  the 
work  would  be  received  unaccompanied  by  a  bid  for  the 
purchase  of  the  bonds,  can  be  regarded,  as  is  contended  by 
appellants,  as  the  act  of  the  Board ;  and  that  the  same  was 
unauthorized  and  improper,  as  tending  to  restrict  bidding 
to  those  able  to  take  or  desirous  of  taking  the  bonds,  it 
nevertheless  does  not  appear  that  any  injur)'  was  worked 
thereby.  There  is  no  evidence  that  anyone  was  deterred 
by  the  fact  from  bidding  on  the  contract,  or  that  any  person 
would  have  bid  without  such  condition  who  did  not  bid 
with  it.  Nor  is  there  any  evidence  to  show  that  the  bids 
that  were  put  in  were  any  higher  by  reason  of  that  supposed 
condition  than  they  would  have  been  without  it.  Under 
such  circumstances,  where  no  fraud  or  bad  faith  are  shown 
and  no  injury  appears  to  have  accrued  from  the  irregularity 
complained  of.  it  will  not  be  regarded  as  suflficient  ground 
for  relief  in  equity.  (Attorney-General  vs.  Detroit.  55  Mich., 
181 ;  Kelly  vs.  Chicago,  62  111.,  279.) 
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Under  the  authority  of  the  above  decision  I  am  of  the 
opinion  that  a  contract  for  the  construction  or  repair  of 
sewers  would  not  be  vitiated  by  a  condition  inserted  in  the 
advertisement  for  bids  requiring  bidders  to  obtain  their 
pay  from  the  proceeds  of  a  sale  of  bonds  to  be  negotiated 
by  them,  unless  it  could  be  shown  that  such  condition  was 
inserted  for  fraudulent  purposes  or  injury  should  result 
from  such  a  condition. 

As  to  the  second  question  above  suggested,  the  theory  of 
the  San  Francisco  and  nearly  all  municipal  Charters,  as  to 
contracts  for  public  work,  is  that  the  City's  interests  are 
best  protected  by  absolute  publicity  and  freedom  of  com- 
petition in  bidding  for  such  work.  "Favoritism  in  any 
degree,  however  slight,  is  directly  opposed  to  the  principle 
undelying  the  award  of  public  contracts."  (Tiedeman  on 
Municipal  Corporations,  Section  173.) 

The  introduction  into  the  plans,  specifications  or  contract  X 
of  any  element  which  restricts  freedom  of  competition  or^i 
favors  a  particular  bidder,  such  as  the  specification  of  a( 
patented  article  which  can  be  furnished  only  by  one  bidder,' 
vitiates  the  contract.    As  it  is  said  by  the  Supreme  Court : 

"To  advertise  for  sealed  proposals  where  there  can  be 
but  one  bidder,  to  open  them  in  open  session,  to  examine 
and  publicly  declare  them,  and  thereupon  award  the  work 
to  the  lowest  bidder  where  there  is  and  can  be  but  one, — 
would  be  to  play  as  broad  a  farce  as  was  ever  enacted  be- 
hind the  footlights.  The  law  does  not  permit  itself  to  be 
thus  trifled  with  nor  allow  its  ministers  to  thus  substitute 
pretense  for  performance."  (Nicholson  Pavement  Co.  vs. 
Painter,  35  Cal.,  707.)  —^ 

Experience  has  shown  that  the  safest  method  of  securing  "\ 
full  competition  among  bidders  for  municipal  work  has  been  | 
to  demand  bids  at  fixed  prices.  The  Charter  requirement,  in  \ 
Article  VI,  Chapter  I,  Section  16,  that  all  proposals  oflFered  f 
shall  be  accompanied  by  a  certified  check  "for  an  amount  | 
not  less  than   10  per  centum  of  the  aggregate  of  the  pro- 
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posal,"  necessitates  the  fixing  of  a  definite  aggregate  upon 
which  to  compute  the  percentage.  I  therefore  advise  you 
that  the  Charter  will  not  permit  the  execution  of  a  contract 
for  public  improvements  based  upon  any  method  of  bid- 
ding for  the  work,  which  will  not  allow  the  fullest  compe- 
tion  among  bidders  at  definite  fixed  prices. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Supervisors. 


Advising  Board  of  Supervisors  That  Appeal  From  Judge 
Sturtevant's  Decision  in  Matter  of  Geary  Street  Rail- 
road Appropriation  Will  Not  Avail,  Because  of  Condi- 
tion of  Record. 

San  Francisco,  Cal.,  February  24,   1908. 

Gentlemen :  I  have  received  from  the  Clerk  of  your 
Board  a  copy  of  a  communication  from  the  Citizens'  Health 
Committee  dated  February  24,  1908,  in  which  3-ou  are  re- 
quested to  procure  an  opinion  from  my  office  as  to  the  pos- 
sibility of  dismissing  the  appeal  in  the  litigation  involving 
the  item  in  the  budget  for  the  present  fiscal  year  for  the  con- 
struction of  a  municipal  street  railway  along  Geary  street ; 
and  the  application  of  the  balance  of  that  fund  for  purposes 
of  sanitation. 

I  am  requested  in  the  letter  accompanying  this  com- 
munication for  an  opinion  "as  to  whether  or  not  it  is  advis- 
able to  press  the  matter  of  the  legality  of  the  Geary  Street 
railroad  appropriation  to  a  determination  in  the  Supreme 
Court  of  the  State  of  California,  or  to  dismiss  the  appeal 
now  pending  and  permit  the  judgment  rendered  by  the 
Superior  Court  to  become  final." 

The  litigation  referred  to  is  a  suit  brought  by  the  Hiber- 
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nia  Savings  and  Loan  Society  and  ten  other  savings  banks 
against  the  City  and  County  of  San  Francisco,  its  Board 
of  Supervisors,  Auditor  and  Treasurer  for  the  purpose  of 
obtaining  a  decree  that  that  certain  item  of  the  budget  of 
the  City  and  County  of  San  Francisco  for  the  fiscal  year 
1907-1908  as  follows :    "For  the  construction  of  a  municipal 
street  railroad  from   Market  street  along  Geary  street  to 
Point  Lobos  avenue,  along  Point  Lobos  avenue  to  Tenth 
avenue,  thence  along  Tenth  avenue  to  Fulton  street— $720,- 
000,"  is  null  and  void  and  of  no  efifect ;  that  there  is  not  and 
never  was  any  authority  for  inserting  in  said  budget  the 
aforesaid  item ;  and  that  the  defendants  and  each  of  them 
be  enjoined  and  restrained   from   incurring  any   indebted- 
ness regarding  said  municipal  street  railway  and  from  enter- 
ing or  attempting  to  enter  into  any  contract  concerning 
the  same  and  from  expending  or  providing  for  the  expendi- 
ture of  any  portion  of  said  appropriation  and  from  allowing, 
auditing  or  approving  any  warrant  or  demand  upon  such 
appropriation  and  from  incurring  any  indebtedness  in  regard 
to  the  construction  of  said  municipal  street  railroad. 

The  amended  complaint  in  such  action  sets  forth  in  detail 
the  proceedings  by  which  the  budget  for  the  fiscal  year 
1907-08  was  adopted  and  the  reasons  why  the  item  referred 
to  is  alleged  to  be  void.  A  demurrer  was  interposed  by 
the  defendants  to  this  complaint.  This  demurrer  was 
argued  before  Honorable  George  A.  Sturtevant,  Judge  of 
Department  Eight  of  the  Superior  Court  of  this  City  and 
County,  and  an  opinion  was  rendered  by  him  on  December 
2,  1907,  in  which  it  was  ordered  that  the  demurrer  be  over- 
ruled and  that  defendants  be  allowed  time  to  answer  the 
complaint. 

Prior  to  the  expiration  of  such  time  my  predecessor  as 
City  Attorney  appeared  in  Department  Eight  of  the  Super- 
ior Court  and  declined  to  answer  plaintiffs'  amended  com- 
plaint. Thereupon,  and  upon  motion  of,  the  then  City 
Attorney,  judgment  was  ordered  entered  against  the  City 
and  the  other  defendants  in  accordance  with  the  prayer  of 
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the  amended  complaint,  and  the  defendants  and  each  of 
them  were  enjoined  and  restrained  from  incurring  any 
indebtedness  in  regard  to  the  construction  of  the  municipal 
street  railway  in  said  amended  complaint  specifically 
referred  to  and  from  expending  any  sums  of  money  what- 
soever in  connection  with  the  construction  of  said  munici- 
pal street  railroad  and  from  allowing  or  approving  any  war- 
rant upon  any  fund  therefor  and  from  auditing  or  paying 
or  incurring  any  such  indebtedness,  and  the  defendant  Hor- 
ton,  as  Auditor  of  the  City  and  County,  was  perpetually 
restrained  and  enjoined  from  auditing  any  warrant  or 
demand  for  the  expenditure  of  any  sums  of  money  in  con- 
nection with  the  construction  of  said  municipal  street  rail- 
road under  the  aforesaid  appropriation.  Immediately  there- 
after notice  of  appeal  was  given  and  the  record  placed  in 
the  hands  of  the  printer  and  the  transcript  on  appeal  pre- 
pared for  filing. 

The  refusal  of  the  former  City  Attorney  to  answer  plain- 
tiffs' amended  complaint  and  his  motion  for  judgment 
against  the  City  precludes  the  possibility  of  denying  any 
of  the  allegations  contained  in  such  amended  complaint  or 
from  making  any  showing  to  the  Court  as  to  the  facts 
alleged  therein  contrary  to  such  allegations.  The  only  ques- 
tion, therefore,  to  be  presented  to  the  Supreme  Court  upon 
appeal  is  whether  or  not  the  amended  complaint,  assuming 
that  all  its  allegations  are  true  and  correct,  states  sufficient 
facts  to  warrant  the  judgment  which  has  been  rendered. 

It  is  alleged  in  the  amended  complaint  referred  to  that 
the  budget  for  the  present  fiscal  year  containing  the  item  of 
$720,000  involved  in  this  litigation  was  passed  by  the  Board 
of  Supervisors  on  June  10,  1907,  by  vote  of  13  of  the  then 
Supervisors;  that  thereafter  and  on  the  nth  day  of  June, 
1907,  said  pretended  budget  was  presented  to  the  Mayor 
of  the  City  and  County  of  San  Francisco  for  his  approval ; 
that  thereafter  and  on  the  21st  day  of  June,  1907,  the  said 
Mayor  duly  vetoed  the  said  item  in  said  pretended  budget, 
to  wit,  the  item  of  $720,000  for  the  construction  of  a  munici- 
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pal  street  railroad ;  that  said  pretended  budget  was  returned 
to  the  Board  of  Supervisors  by  the  Mayor  with  his  disap- 
proval of  the  said  item  above  mentioned  on  June  21,  1907. 

Then  follows  in  paragraph  14  of  the  amended  complaint 
the  following  allegations : 

"No  action  on  said  veto  was  taken  or  attempted  to  be 
taken  before  the  last  Monday  in  June,  1907.  Said  vetoed 
item  was  never  overruled  or  reconsidered  or  passed  upon 
reconsideration,  and  the  said  item  so  vetoed  thereupon  and 
by  virtue  of  the  said  disapproval  and  veto  of  the  Mayor,  was 
never  passed,  made  or  adopted  in  accordance  with  law,  and 
was  at  all  times  and  is  null  and  void  and  of  no  effect,  and 
said  vetoed  item  has  never  taken  effect  in  any  manner  what- 
soever." 

The  Charter  provides  in  Article  III,  Chapter  I,  Section 
4,  that  "any  item  in  said  budget  may,  within  ten  days,  be 
vetoed  in  whole  or  in  part  by  the  Mayor,  and  it  shall  require 
fifteen  votes  of  the  Supervisors  to  overcome  such  veto. 
Action  thereon  must  be  taken  before  the  last  Monday  of 
June." 

In  the  present  condition  of  the  record  it  will  be  impos- 
sible for  this  oiifice,  acting  on  behalf  of  the  City,  to  make 
any  showing  which  will  contradict  the  allegations  of  the 
amended  complaint  above  referred  to.  The  record  as  pre- 
sented to  the  Supreme  Court  will  show,  therefore,  that  the 
appropriation  of  $720,000  for  a  municipal  street  railroad  was 
vetoed  by  the  Mayor  and  that  such  vetoed  item  was  never 
overruled  or  reconsidered  or  passed  upon  reconsideration. 

Under  the  Charter  provisions  above  referred  to  the  recon- 
sideration and  passage  of  a  vetoed  item  by  the  afffrmative 
votes  of  15  Supervisors  is  an  absolute  necessity  for  the  val- 
idity of  an  appropriation.  An  allegation  in  a  complaint  that 
a  particular  item  in  the  budget  has  been  vetoed  by  the 
Mayor  is  of  itself  a  sufficient  warrant  for  an  injunction 
against  the  expenditure  of  any  money  in  connection  with  the 
item  so  vetoed,  unless  the  record  also  discloses  that  such 


50 

item  was  reconsidered  by  the  Supervisors  and  passed  over 
the  veto.  Not  only  is  such  showing  entirely  lacking  in  the 
complaint  in  this  action,  but  the  contrary  is  particularly 
alleged. 

It  is  a  matter  of  regret  that  the  important  and  interesting 
questions  as  to  the  power  of  the  City  to  provide  funds  for 
the  construction  of  a  municipal  railroad  in  the  manner 
attempted  in  the  last  budget  cannot  be  presented  to  the 
Supreme  Court  on  this  appeal  and  a  final  determination  of 
the  matter  be  had  which  would  serve  as  a  guide  for  future 
action  both  to  your  Board  and  this  office ;  but  I  am  forced 
to  the  conclusion  that  the  Appellate  Court  would  not  con- 
sider such  questions  on  the  presentation  of  the  record  in 
this  case. 

I  therefore  advise  you  that  in  my  opinion  the  judgment 
rendered  by  the  Superior  Court  restraining  the  expenditure 
of  any  funds  for  the  construction  of  a  municipal  street  rail- 
road would  be  affirmed  by  the  Supreme  Court  and  that  an 
appeal  upon  the  record  as  it  now  stands  will  be  of  no  avail. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Supervisors. 


Telephone  Rate  Ordinance. — Charter  Provision  for  Passage 
in  February  Is   Directory  Only 

San  Francisco,  Cal.,  February  27,  1908. 

Gentlemen:  Your  communication  dated  February  21st, 
inquiring  whether  it  is  necessary  for  the  Board  of  Super- 
visors to  fix  and  determine  in  the  month  of  February  of 
each  year  telephone  rates  to  be  collected  for  the  year  com- 
mencing July  1st  thereafter,  received. 

The  power  to  fix  and  determine  by  ordinance  the  rates 
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to  be  collected  by  any  persons,  company  or  corporation  in 
the  City  and  County  for  telephone  service  supplied  to  the 
City  and  County,  or  to  its  inhabitants,  is  conferred  upon  the 
Board  of  Supervisors  by  the  amendment  of  Subdivision 
14  of  Section  i  of  Chapter  II  of  Article  II  of  the  Charter 
adopted  November  5,  1907.  Prior  to  the  adoption  of  this 
amendment  the  Board  had  no  authority  to  fix  and  determine 
such  rates. 

At  first  g-lance  it  would  appear  that  this  grant  of  power 
should  be  strictly  construed  and  that  the  Board  could  have 
no  power  to  fix  telephone  rates  except  in  accordance  with 
the  express  provisions  of  the  amendment,  that  is  to  say,  "by 
ordinance  in  the  month  of  February,  etc."  The  wording  of 
the  section  in  this  respect,  however,  is  substantially  the  same 
as  that  used  in  Article  XIV  of  the  Constitution  of  California 
regarding  the  fixing  of  water  rates — "said  ordinances  or  res- 
olutions shall  be  passed  in  the  month  of  February  of  each 
year,  and  take  effect  on  the  first  day  of  July  thereafter." 

The  Supreme  Court  of  this  State,  sitting  en  banc,  by  a 
unanimous  decision,  in  Fitch  vs.  Supervisors,  122  Cal.,  285, 
sustained  an  ordinance  fixing  water  rates  passed  June  2d 
to  take  effect  the  first  day  of  July  thereafter,  saying,  page 
287: 

"The  provision  of  the  Constitution  that  the  ordinance  fixing 
the  rates  shall  not  take  effect  until  July,  although  it  is  to  be 
passed  in  February,  is  manifestly  for  the  purpose  of  afford- 
ing to  the  person  or  company  supplying  water  ample  time 
to  adjust  the  individual  rates  for  its  consumers  in  accord- 
ance with  the  terms  of  the  schedule  fixed  by  the  ordinance, 
and  also  to  provide  an  opportunity  if  necessary,  in  case  the 
ordinance  shall  not  be  passed  in  February,  to  invoke  process 
for  compelling  the  Board  to  pass  an  ordinance  prior  to 
July";  and  again  on  page  290,  same  case: 

"We  have  seen  that  an  ordinance  fixing  rates  which  is 
not  passed  until  after  February  is  as  valid  for  the  purpose  of 
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determining  the  rates  to  be  collected  as  though  passed  in 
the   month  of   February." 

Though  the  nature  of  the  remedy  was  the  controlling 
question  in  that  case,  and  the  passages  quoted  may  be 
termed  dicta,  they  are  strong  enough  to  warrant  the  con- 
clusion that  the  Court  would  hold  the  provisions  of  the 
Charter  regarding  the  date  of  passage  of  the  ordinance  to 
be  directory  only,  and  that  an  ordinance  fixing  rates  passed 
after  February  but  before  the  first  of  July  is  as  valid  as  if 
passed  in  the  month  of  February. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
The  Board  of  Supervisors. 


Lincoln  School  Lots. — Lessee  of  Building  Must  Pay  Taxes, 
and  Advising  as  to  Deed  of  Trust. 

San  Francisco,  Cal.,  March  2,  1908. 

Gentlemen :  I  am  in  receipt  of  the  joint  request  of  your 
committee  and  the  Board  of  Education  inquiring: 

T.  Whether  the  improvement  which  may  be  constructed 
upon  the  property  known  as  "Lincoln  School  Lot"  by  a  les- 
see are  subject  to  taxation,  and  if  so,  whether  the  Board  of 
Supervisors  has  power  to  exempt  same  from  assessment. 

2.  Whether  the  City  and  County  should  exact  a  deed  of 
trust  of  such  improvements  from  the  lessee. 

As  to  the  first  question,  the  State  Constitution  provides 
that  "land,  and  the  improvements  thereon,  shall  be  separ- 
ately, assessed."  (Article  XIII,  Section  2.)  The  Legisla- 
ture has  defined  the  term  "improvements,"  as  used  in  rela- 
tion to  the  taxation  thereof,  in  Section  3617  of  the  Political 
Code,  as  follows: 
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"Third — The  term  'improvements'  includes :  All  build- 
ings, structures,  fixtures,  fences  and  improvements  erected 
upon,  or  affixed  to  the  land,  except  telephone  and  telegraph 
lines." 

Accordingly  the  buildings  to  be  erected  upon  the  lot  in 
question  must  be  assessed  separately  from  the  land.  The 
title  to  the  buildings,  for  the  purpose  of  taxation,  at  least, 
remains  in  the  lessee  and  the  exemption  provided  in  the 
Constitution  could  not  apply  to  such  lessee.  (See  City  and 
County  of  San  Francisco  vs.  McGinn,  67  Cal.,  no;  Miller 
vs.  Co.  of  Kern,  137  Cal.,  526;  Board  of  Education  vs.  Grant, 
118  Cal.,  44.) 

The  levy  of  taxes  must  be  uniform.  There  is  no  authority 
for  the  Board  to  exempt  any  individual  from  assessment 
for  taxes  in  any  case,  nor  to  remit  taxes  after  they  have 
been  paid.  (Mackay  vs.  San  Francisco,  113  Cal.,  392;  People 
vs.  McCreary,  34  Cal.,  54 ;  Crosby  vs.  Lyon,  T,y  Cal.,  242 ; 
Los  Angeles  vs.  Los  Angeles  City  Water  Co.,  49  Cal.,  638.) 

As  to  your  second  query,  I  would  suggest  that  the  City 
and  County  exact  from  the  lessee  either  a  deed  of  trust 
conveying  all  improvements  and  interest  in  the  premises  to 
the  City  and  County,  or  a  deed  to  be  placed  in  escrow,  and 
that  in  either  case  an  agreement  be  drawn  and  deposited 
with  the  deed  clearly  defining  the  rights  and  interests  of  the 
respective  parties.  This  should  be  done  upon  completion 
of  the  improvements. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
The  Finance  Committee  of  the  Board  of  Supervisors. 
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United  Railroads — Right  to  Certain  Changes  in  Street  Inter- 
sections, and  Advising  Procedure  in  Change  of  Grade 
of  Streets. 

San  Francisco,  Cal.,  March  3,  1908. 

Gentlemen  :  I  am  in  receipt  of  3'our  communication  dated 
February  28th  requesting  advice  as  to  the  petition  of  the 
United  Railroads  for  permission  to  make  changes  in  street 
intersections  and  at  the  car-barn  on  what  is  known  as  the 
Sacramento  and  Clay  Street  Cable  Line. 

This  same  question  was  submitted  to  me  by  the  Board 
of  Supervisors  in  an  application  for  permission  to  place 
curves  at  the  intersections  of  Polk  and  Jackson  streets  and 
other  places  along  the  lines  of  the  United  Railroads,  and 
under  date  of  August  24,  1905,  I  rendered  an  opinion  advis- 
ing that  it  was  within  the  power  of  the  Board  of  Public 
Works  to  grant  the  petition,  inasmuch  as  the  original  fran- 
chise for  the  road  provided  that  the  grantee  should  have 
the  right  to  construct  and  maintain,  in  connection  with  the 
main  line  of  the  roads  "all  necessary  switches,  turn-outs, 
turn-tables  and  appliances  along  and  upon  the  route,"  and 
that  it  was  not  necessary  to  present  the  application  to  the 
Board  of  Supervisors. 

Upon  examination  of  the  franchises  covering  the  lines 
here  in  question,  to  which  the  United  Railroads  has  suc- 
ceeded as  assignee  of  the  original  grantees,  the  same  pro- 
visions appear  and  I  see  no  reason  for  altering  the  opinion 
rendered  in  reply  to  the  former  inquiry.  You  are  therefore 
advised  that  it  is  within  the  power  of  your  Board  to  grant 
permission  to  lay  the  curves  and  "turn-outs"  requested. 

As  to  the  matter  of  the  change  of  grade  of  Stockton 
street  north  of  Clay  street,  your  powers  are  clearly  defined 
by  Chapter  VI,  Article  VI  of  the  Charter,  adopted  Novem- 
ber 5,  1907,  to  which  you  are  referred. 

Respectfully, 

PERCY  V.  LONG, 

The  Board  of  Public  Works.  City  Attorney. 
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Advising  as  to  Temporary  Appointment  of  Foreman  Car- 
penter  by  Board  of  Public  Works. 

San  Francisco,  March  4,  1908. 

Gentlemen :     Replying  to  your  communication  regarding 
the  appointment  of  foremen  carpenters  in  your  department 
it  is  sufficient  to  say  that  the  same  principle  is  mvolved 
here  as  was  considered  in  answer  to  your  earlier  request 
regarding  the  appointment  of  time-keepers. 

There  being  no  eligible  candidates  for  appointment  to 
the  position  of  foreman  carpenter  the  place  may  be  filed 
by  your  Board  for  a  period  of  sixty  days,  or  until  regular 
appointments  can  be  made  as  set  forth  in  Section  10  of  Arti- 
cle XIII  of  the  Charter. 

You  are  respectfully  referred  to  the  opinion  of  Franklin 
K.  Lane,  1899-1902,  page  481,  and  to  the  opinion  rendered 
by  me  at  your  request,  dated  February  7,  1908,  regarding 
the  appointment  of  time-keepers. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

The  Board  of  Public  Works. 


Rate  of  Interest  for  City  Deposits  in  Banks  -Charter 
Requirement  That  This  Be  Determined  m  January  Is 
Directory  Only. 

San  Francisco,  Cal.,  March  9,  1908. 

Sir:     I  have  your  inquiry  whether  the  rate  oHnterest  to 
be  charged  banks  upon  loans  of  municipal  ^-ds  fixed  by 
the  Mayor,  Auditor  and  Treasurer  on  January  30,  1908  last 
may  be  changed  by  the  same  persons  in  order  to  meet  the 
demand  for  a  lower  rate. 
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anfendlTv  °'  ^k'"'"  "'  "'  ^^''''''  ^^'  °^  ^^^  Charter,  as 
amended  \ovember  5,  1907,  reads  in  part,  as  follows : 

"The  rate  of  interest  shall  be  f^xed  annually  as  herein 

fn?  .       r     '  ^""^  '"'^  ^^"^'  P^°^'^^^^'  that  the  rate  of 

mterest  for  the  year  ending  December  31,  1907,  may  be  fixed 
as  herem  provided  within  ten  days  after  this  section  goes* 
mto  effect^    The  rate  of  interest  shall  be  fixed  by  the  Treas- 
ure ,  the  Auditor  and  the  Mayor,  and  the  same  reported  in 
writing  to   the   Board   of   Supervisors   immediatelv.     Said 
rate  of  interest  shall  be  a  reasonable  rate  and  not  less  than 
2  per  cent   per  annum  on  the  daily  balances  deposited;  and 
the  rate  of  interest  so  established  for  each  year  as  herein 
provided,  shall  be  the  uniform  rate  of  interest'^required  fr"m 
all  banks  receiving  deposits  from  the  City  and  County  for 

^17'  ^^T:T  °"  ""  "°"^^^  ^'^^''''^  -'  herein  pro- 
vided for  shall  belong  to  the  City  and  County  and  shall  be 

paid  quarterly  into  the  general  fund  of  the  City  and  County 
except  where  the  law  or  this  Charter  otherwise  directs." 

The  provision  that  the  rate  of  interest  shall  be  fixed  in 
he   month   of  January   of  each   year   is   clearly   directory 
It  IS  an  executive  act  on  the  part  of  the  Mayor,  the  Auditor 
and  the  Treasurer,  the  performance  of  which  may  be  insisted 
upon  by  any  party  in  interest.    Certainly  if  no  moneys  were 
m  uhe  Treasury  to  be  loaned  in  a  particular  year  the  per- 
sons named  would  not  be  required  to  hx  a  rate  of  interest 
for  that  year.     Nor  would  it  be  necessary  to  fix  such  rate 
If  It  were  known  that  no  applications  for  loans  would  be 
made.     This  alone  is  sufficient  to  warrant  the  conclusion 
that  the  provision  requiring  the  fixing  a  rate  is  directory 
only  and  ,t  follows  naturally,  from  this  conclusion,  that  the 
provision  that  the  rate  shall  be  fixed  "in  the  month  of  Janu, 
ary    is  directory  as  to  the  time  the  rate  is  to  be  fixed. 

The  limitation  in  the  section  quoted  that  the  rate  shall 
be  uniform  for  that  year  is  sufficient  protection  for  all  par- 
ties interested  and  in  view  of  the  information  in  your  com- 
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munication  that  no  loans  or  applications  for  loans  have  been 
made  under  the  rate  established  for  this  year,  I  suggest  that 
a  new  and  lower  rate  be  established,  and  advise  that  such 
rate  is  as  valid  if  fixed  after  the  month  of  January  as 
though  fixed  during  that  month,  provided  it  is  a  uniform 
rate  applying  to  all  persons  availing  themselves  of  the  privi- 
leges granted  in  the  section  quoted  and  in  other  respects 
complies  with  the  Charter  requirements. 

Respectfully, 

PERCY  V.  LONG, 
The  Treasurer.  City  Attorney. 


Non-User  of  Sutter  Street  Franchise. — Grounds  for  For- 
feiture at  Instance  of  Attorney  General. 

San  Francisco,  Cal.,  March  ii,  1908. 

Gentlemen :  Resolution  No.  1895  (New  Series)  contains 
the  following  inquiries : 

1.  Whether  the  non-user  of  the  franchise  to  operate  a 
street  railway  on  Pacific  avenue  from  Polk  to  Devisadero 
streets  since  April  18,  1908,  affords  substantial  grounds  for 
the  forfeiture  of  said  franchise. 

2.  Whether  an  action  can  be  maintained  at  the  instance 
of  the  City  and  County  to  have  such  forfeiture  determined. 

Replying  first  to  the  second  inquiry,  I  find  that  the  street 
railway  in  question  was  immediately  before  April  18,  1908, 
operated  under  the  terms  of  the  franchise  of  April  14,  1887, 
order  of  the  Board  of  Supervisors  No.  1907. 

This  order  granted  to  the  Sutter  Street  Railroad  Com- 
pany a  franchise  to  operate  for  a  period  of  43  years  a  street 
railway  over  the  following  route :  "Commencing  at  the 
intersection  of  Polk  street  and  Pacific  avenue,  with  the  right 
to  curve  into  and  connect  with  the  tracks  now  laid  on  Polk 
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street ;  thence  westerly  along  and  upon  Pacific  avenue  to 
First  avenue ;  also  commencing  at  the  intersection  of  the 
northerly  line  of  Mission  street  with  Ninth  street;  thence 
running  southerly  along  and  upon  Ninth  street  to  the  south- 
erly line  of  Brannan  street." 

Section  3  of  the  Order  provides : 

"The  rights  and  privileges  enumerated  and  granted  in 
this  order  are  granted  to  and  shall  be  enjoyed  and  possessed 
by  said  grantees,  their  successors  or  assigns,  upon  such 
terms,  conditions  and  restrictions  as  are  now  or  may  here- 
after be  imposed  by  orders  of  the  Board  of  Supervisors  or 
by  laws  of  the  State  of  California,  and  especially  the  terms, 
conditions  and  restrictions  imposed  by  the  498th  and  500th 
and  502d  and  503d  sections  of  the  Civil  Code  of  California, 
in  relation  to  the  manner  of  constructing  and  maintaining 
street  railroads  in  the  cities  and  towns  of  said  State,  and 
a  full  compliance  on  the  part  of  said  grantees,  their  succes- 
sors or  assigns  is  hereby  required." 

Section  6  reads  in  part : 

"The  work  to  be  constructed  by  said  railroad  shall  be 
commenced  within  six  months,  and  shall  be  completed 
within  two  years  thereafter,  and  the  sum  of  forty  thousand 
($40,000)  dollars  expended  within  six  months  after  the 
passage  of  this  order  in  the  construction  of  this  road,  the 
said  grantees  to  file  with  this  Board  satisfactory  evidence 
of  such  expenditure,  otherwise  this  franchise  shall  absolutely 
cease  and  become  null  and  void." 

Section  498  and  500  of  the  Civil  Code  refer  to  the  manner 
of  laying  tracks  and  cross  tracks. 

Section  502  refers  to  the  time  allowed  for  commencing 
work  and  to  forfeitures.  An  important  amendment  was 
made  to  this  section  in  February,  1895.  The  original  section 
as  adopted  March  21,  1872,  reads: 

"Work  to  construct  the  railroad  must  be  commenced 
within  one  year  from  the  date  of  the  Ordinance  granting  the 
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right  of  way  and  the  fiHng  of  the  Articles  of  Incorporation, 
and  the  same  must  be  completed  within  three  years  there- 
after. A  failure  to  comply  with  these  provisions  works  a 
forfeiture  of  the  right  of  way  as  well  as  the  franchise,  unless 
the  uncompleted  portion  is  abandoned  by  the  corporation, 
with  the  consent  of  the  authorities  granting  the  right  of 
way — such  abandonment  and  consent  to  be  in  writing." 

In  February,  1895,  the  language  of  the  second  paragraph 
of  this  section  was  changed  to  read  as  follows : 

"A  failure  to  comply  with  either  of  the  foregoing  pro- 
visions of  this  section,  or  with  either  of  the  provisions  of 
the  Ordinance  granting  the  right  of  way,  works  a  forfeiture 
of  the  right  of  way,  and  also  of  the  franchise,  etc." 

Section  503  refers  to  regulations  and  rules  and  reads  as 
follows : 

"Cities  and  towns  in  and  through  which  street  railroads 
run  may  make  such  further  regulations  for  the  government 
of  such  street  railroads  as  may  be  necessary  to  a  full  enjoy- 
ment of  the  franchise  and  the  enforcement  of  the  conditions 
provided  herein." 

From  an  examination  of  the  franchise  in  question,  I  find 
no  provision  is  made  for  forfeiture  by  non-user,  nor  any 
other  provision  except  the  one  above  quoted ;  that  is  to  say, 
that  so  far  as  the  terms  of  the  franchise  itself  are  concerned 
it  may  become  void  only  upon  the  failure  of  the  grantee  to 
commence  work  thereon  within  six  months,  to  spend  the 
sum  of  forty  thousand  ($40,000)  dollars  within  said  period 
and  to  complete  same  within  two  years. 

Though  the  franchise  is  given  subject  to  the  conditions 
imposed  by  the  Civil  Code  and  by  Ordinances  of  the  Super- 
visors, there  was  nothing  in  either  the  Code  or  the  Ordi- 
nances at  the  time  the  franchise  was  granted  which  pro- 
vided that  the  non-user  of  any  portion  of  the  right  of  way 
would  work  a  forfeiture  of  the  franchise. 

The  Order  having  been  passed  in  1887  it  must  be  con- 
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strued  in  accordance  with  the  Code  provisions  at  that  time 
and  upon  this  construction  we  reach  the  conclusion  that 
there  could  be  no  forfeiture  per  se  except  for  failure  to  com- 
mence work  or  complete  same  within  the  times  fixed  by 
Section  502.  That  is  to  say  that  the  franchise  to  lay  tracks 
upon  the  streets  designated  was  dependent  upon  the  accept- 
ance and  performance  of  certain  conditions ;  that  until  such 
conditions  were  complied  with  the  franchise  was  a  mere 
license,  terminable  immediately  upon  the  breach  of  any 
of  these  conditions ;  that  after  there  had  been  a  substantial 
compliance  with  the  terms  and  conditions  of  the  grant  and 
expenditure  of  money  under  the  privilege,  then  the  franchise 
became  a  contract. 

The  fact  that  the  franchise  in  question  is  given  subject 
to  the  right  of  the  City  and  County  to  "make  such  further 
regulations  for  the  government  of  such  street  railroad  as 
may  be  necessary,"  does  not  alter  the  conclusions  herein 
reached,  as  this  power  refers  only  to  regulations  of  opera- 
tions for  public  convenience,  comfort  and  the  general  wel- 
fare, and  not  to  such  regulations  as  would  destroy  the  sub- 
stantial rights  enjoyed  by  the  grantees.  The  City  and 
County  has  no  power  to  declare  a  forfeiture  nor  to  pass  ordi- 
nances which,  in  effect,  would  amount  to  such  declaration. 
Such  forfeiture  can  be  decreed  only  at  the  instance  of  the 
State  when,  by  proper  proceedings,  in  the  proper  court,  an 
adjudication  of  forfeiture  has  been  made.  In  this  State 
such  proceeding  is  to  be  brought  by  information  of  the 
Attorney-General  of  the  State  either  upon  his  own  motion 
or  at  the  instance  of  a  citizen  when  proper  showing  is  made 
to  him  to  warrant  such  proceeding.  (See  People  vs.  Los 
Angeles  Electric  Railway  Co.,  91  Cal.,  338;  People  vs.  Sut- 
ter Street  Ry.  Co.,  117  Cal.,  604.) 

As  to  the  first  inquiry  contained  in  your  resolution,  it  is 
sufficient  to  say  that  the  non-user  of  a  corporate  franchise 
is  in  itself  a  substantial  ground  upon  which  an  action  to 
decree  a  forfeiture  may  be  heard,  but  it  is  merely  a  ques- 
tion of  fact  as  to  whether  matters  in  excuse  of  such  non- 
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user  would  be  sufficient,  when  presented  to  a  Court  or  jury, 
to  relieve  the  grantee  of  the  franchise  from  a  judgment  de- 
creeing the  franchise  forfeited.  In  the  case  of  the  People  vs. 
Sutter'  Street  Railroad  Company  (supra)  it  was  held  that 
the  operation  of  a  single  car  over  the  route  in  question  with- 
out any  intention  of  accommodating  the  public,  sufficiently 
established  the  non-user  of  the  franchise,  to  warrant  a  judg- 
ment of  forfeiture,  and  it  would  therefore  appear  that,  in 
the  absence  of  facts  excusing  the  non-user,  the  failure  to 
operate  any  cars  upon  the  line  here  in  question  for  a  period 
of  nearly  two  years  would  be  sufficient,  when  properly  pre- 
sented to  a  court,  to  warrant  a  judgment  of  forfeiture. 

Upon  the  examinations  made,  my  conclusions  are  that 
the  non-user  of  the  line  in  question  presents  substantial 
grounds  for  an  action  to  declare  the  franchise  to  the  Sutter 
Street  Railroad  Company  forfeited,  but  that  no  action  can 
be  maintained  at  the  instance  of  the  City  and  County  for 

such  purpose. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

The  Board  of  Supervisors. 


Fireman  on  Leave,  With  or  Without  Pay,  Is  a  Member  of 
Department  and  Entitled  to  Credit  for  Service  in  Matter 
of  Increased  Salary. 

San  Francisco,  Cal.,  March  21,  1908. 
Gentlemen:     You    present    the    following    hypothetical 
case  for  an  opinion : 

John  Doe,  after  being  regularly  appointed,  enters  the 
service  of  the  Department  in  the  capacity  of  a  truckman  on 
February  i,  1906.  Before  the  expiration  of  his  first  year  of 
service  he  obtains  a  leave  of  absence  from  duty  for  one 


62 

month  without  pay.  Will  his  second  year  of  service  and 
corresponding  increase  of  salary  commence  on  February  i, 
1907,  or  should  this  Board,  in  determining  when  the  increase 
of  salary  for  the  second  year  of  service  commences,  take 
into  consideration  the  month  he  was  absent  from  duty,  and 
accordingly  extend  the  time  of  his  first  year's  service  one 
month,  or  from  February  i,  1907,  to  March  i,  1907? 

My  predecessor,  Mr.  Franklin  K.  Lane,  at  the  request  of 
your  Board,  rendered  an  opinion  upon  the  question  of  "va- 
cations" under  date  May  4,  1900,  in  which  the  following 
language  was  used :  "This  yearly  salary  is  payable  monthly 
and  every  member  of  the  Fire  Department  is  entitled  to 
twelve  monthly  payments  which  will  equal  the  total  of  his 
annual  salary.  There  is  no  power  in  the  Board  to  compel 
any  member  of  the  Department  to  forfeit  any  portion  of 
his  salary  for  the  hiring  of  a  substitute,  nor  can  the  Board 
deduct  from  such  salary  any  fractional  portion  thereof 
because  of  leave  of  absence,  if  such  leave  is  taken  with  the 
consent  and  approval  of  the  Board  and  it  is  in  accordance 
with  its  rules." 

The  time  that  is  covered  by  a  fireman's  actual  service  is 
the  time  he  is  in  the  employ  of  the  City  and  ready  to  do 
any  service  required  of  him  by  the  law  or  those  having 
power  under  the  law  to  prescribe  his  duties.  If  he  is  granted 
a  leave  of  absence  by  regulation  of  the  Department  he  does 
not  forfeit  his  right  to  any  portion  of  his  salary  by  taking 
such  granted  leave. 

At  all  the  times  mentioned  in  the  case  presented  "John 
Doe"  was  a  member  of  the  Department,  subject  to  the 
orders  of  your  Board,  and  entitled  to  his  monthyl  payment 
of  salary  as  truckman  whether  he  performed  any  actual 
duties  or  not.  He  having  voluntarily  waived  pay  for  the 
period  of  his  leave,  his  standing  in  the  Department  was  not 
thereby  affected. 

You  are  accordingly  advised  that  the  year  of  service 
should  be  estimated  from  the  time  he  assumed  the  position, 
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without  deduction  for  leave  of  absence  whether  such  leaves 
were  granted  with  or  without  pay. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 

The  Board  of  Fire  Commissioners. 


Bond  Election  Is  Necessary  to  Authorize  Purchase  of  Lands 
for  Water  System,  No  Matter  What  the  Purchase  Price 
May  Be. 

San  Francisco,  Cal.,  March  12,  1908. 

Sir:  Replying  to  your  communication  of  February  26, 
1908,  in  which  you  asked  to  be  advised  (i)  "Whether  the 
Board  of  Works  or  the  Engineering  Department  thereof 
would  be  justified  in  asking  for  an  appropriation  of  $50,000 
from  the  next  budget  for  the  purpose  expressed  in  Section 
15,  Article  XII,  found  in  late  amendment  No.  9  of  the  Char- 
ter"; (2)  Whether  the  "conditions  and  limitations"  in  the 
Charter  restrict  the  appropriation  to  $50,000,"  I  submit  the 
following: 

Section  15,  lately  added  to  Article  XII  of  the  Charter, 
reads : 

"The  Supervisors  shall  have  power,  in  the  name  and  for 
the  benefit  of  the  City  and  County,  to  acquire  by  purchase 
or  condemnation,  subject  to  the  conditions  and  limitations 
in  this  Charter  and  the  general  laws  of  the  State  prescribed, 
any  lands  situate  within  the  State  of  California  necessary 
for  constructing  or  maintaining  canals,  aqueducts,  reser- 
voirs, tunnels,  flumes,  ditches,  or  pipes  for  conducting  or 
storing  water  for  the  use  of  the  City  and  County  or  the 
inhabitants  thereof." 

The  above  section  specifically  grants  power  to  the  Board 
of  Supervisors  to  acquire  land  within  the  State  for  the  use 
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of  the  City  in  connection  with  a  city  water  system,  sub- 
ject to  the  "conditions  and  Hmitations"  in  the  Charter 
expressed. 

Among  such  limitations  are  the  following  (Article  II, 
Chapter  I,  Section  21)  : 

"That  every  ordinance  for  the  purchase  of  land  of  more 
than  $50,000  in  value  must  be  submitted  to  the  voters  at  the 
next  ensuing  election  after  its  adoption  by  the  Board  of 
Supervisors." 

Article  XII,  Section  2,  provides  that: 

"Before  submitting  a  proposition  to  the  electors  for  the 
acquisition  of  a  public  utility,  the  Board  must  solicit  and 
consider  offers  for  the  sale  of  the  existing  utility." 

Article  XII,  Section  4,  says  : 

"If  the  cost  of  said  utility  cannot  be  met  out  of  the  annual 
revenues  and  to  finance  said  proposition  bonds  must  be 
issued,  the  question  of  bonded  indebtedness  must  be  sub- 
mitted to  the  electors  and  approved  by  a  two-thirds  major- 
ity of  said  electors." 

It  is  clear  from  the  above  quoted  sections  that  the  Super- 
visors may  not  purchase  land,  the  cost  of  which  is  in  excess 
of  $50,000  in  value,  without  submitting  said  ordinance  pro- 
viding therefor  to  the  electors  for  ratification  or  rejection  at 
the  next  ensuing  election ;  and, 

That  whatever  power  the  Board  may  have  to  acquire  a 
public  utility,  the  cost  of  which  can  be  met  from  the  annual 
revenues  of  the  City,  said  Board  has  no  power  under  the 
Charter  to  appropriate  or  expend  moneys  for  securing  a 
utility  in  whole  or  in  part,  the  cost  of  which  cannot  be  pro- 
vided for  in  the  annual  budget,  but  must  be  met  by  a  bond 
issue,  as  is  true  of  the  utility  under  discussion. 

In  such  a  case  "the  only  expenditures  authorized  by  the 
Charter  prior  to  the  actual  construction  or  purchase  of  a 
utility,  are  those  incident  to  the  making  of  plans  and  esti- 
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mates  and  the  holding  of  an  election,  at  which  the  question 
of  the  acquisition  of  said  utility  and  issue  of  bonds  therefor 
shall  be  decided."  (Opinions  of  ex-City  Attorney  Franklin 
K.  Lane.) 

No  other  expenditures  are  contemplated  or  provided  for, 
and  these  are  especially  set  forth  and  permitted  because 
they  are  absolutely  necessary  to  the  proper  presentation  of 
the  question  to  be  submitted  and  to  the  intelligent  con- 
sideration by  the  voters  of  the  question  when  submitted. 

The  Board  may  not  spend  money,  or  contract  to  do  so, 
in  anticipation  of  the  action  of  the  people,  or  in  advance  of 
the  decision  of  the  people  on  the  question  involved.  It 
would  be  a  dangerous  proposition  to  purchase  lands,  or 
contract  to  do  so,  when  the  lands  might  not  be  needed,  or 
when  some  other  source  of  supply  than  that  in  connection 
with  which  the  purchase  was  to  be  used  might  later  be 
decided  upon,  or  when  approval  of  the  proposition  in  con- 
templation might  be  refused. 

And  where  the  money  directly  and  immediately  needed 
might  be  had  from  the  annual  revenues,  or  the  cost  is  within 
the  $50,000  limitation,  yet  if  such  purchase  was  made  as  a 
part  of  a  larger  proposition,  the  entire  cost  of  which  could 
only  be  met  by  the  issue  and  sale  of  bonds,  as  in  the 
acquisition  by  the  City  of  a  municipal  water  system,  then 
the  money  of  the  citizens  cannot  be  used  to  purchase  land 
or  do  any  other  thing  in  furtherance  of  the  acquisition  ot 
such  utility,  except  as  hereinbefore  stated,  until  the  steps 
outlined  in  Article  XII  of  the  Charter  have  been  taken  and 
the  approval  of  the  project  by  the  voters  of  the  City  regu- 
larly secured  as  therein  provided.  These  steps  have  yet  to 
be  taken. 

Ex-City  Attorney  Franklin  K.  Lane,  speaking  on  a  simi- 
lar proposal,  viz.:  the  right  of  the  Board  to  purchase  an 
option  to  buy  and  take  over  a  telephone  system,  denied  the 
right  to  use  money  for  said  purpose  on  the  grounds  already 
stated : 
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"Whether  such  utility  is  to  be  purchased  out  of  the  funds 
raised  by  general  tax  levy  or  is  to  be  paid  for  by  an  issuance 
of  bonds,  the  question  of  acquisition  must  be  submitted  to 
the  people  before  any  such  purchase  can  be  made.  (Section 
4,  Article  XII.)  The  only  expenditures  which  the  Charter 
contemplates,  prior  to  the  actual  construction  or  purchase, 
are  those  incident  to  the  making  of  plans  and  estimates  and 
the  holding  of  the  election  at  which  the  popular  will  is 
taken.  There  is  no  provision  which  under  the  most  liberal 
construction  would  justify  any  expenditure  for  an  option; 
none  which  seems  to  regard  such  an  expenditure  as  a 
possibility." 

There  may  be  disadvantages  at  times  to  the  City  because 
of  these  clear  limitations  upon  the  enterprise  of  its  repre- 
sentatives, but  such  were  doubtless  in  the  minds  of  the 
framers  and  were  weighed  in  the  balance  with  the  many 
dangers  to  the  City  that  might  be  opened  by  any  other  line 
of  action  and  therefore  the  limitations  were  made  a  part  of 
the  City's  organic  law. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Marsdon  Manson,  City  Engineer, 


Ordinance  No.  328,  Regulating  Abatement  of  Nuisances,  Is 

Constitutional. 

San  Francisco,  Cal.,  March  23,  1908. 

Gentlemen :  Replying  to  your  letter  of  February  7th,  in 
which  you  state  that : 

"The  Chief  of  Police  refuses  to  assist  the  Board  of  Health 
in  carrying  out  the  provisions  of  Ordinance  No.  328,  giving 
as  his  reason  that  said  Ordinance  is  invalid," 
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and  request  the  opinion  of  this  office  on  the  validity  of  said 
Ordinance,  particularly  directing  our  attention  to  Section  8 
thereof,  I  submit  the  following: 

Provisions  of  Ordinance. 

Ordinance  No.  328  is  entitled  :  "An  Ordinance  Regulating 
the  Vacation  of  Unsafe  and  Unsanitary  Structures  and  the 
Abatement  of  Nuisances  Therein." 

Sections  i  to  7  of  said  Ordinance  make  the  Board  of 
Health  a  quasi-judicial  body  and  provide  a  method  of  com- 
plaint, notice  and  hearing,  for  the  determination  of  the 
question  at  issue,  viz. :  whether  or  not  a  nuisance  does  exist, 
and  if  the  Board  decides  that  the  complaint  has  been 
sustained  and  a  nuisance  does  exist,  its  judgment  may  be 
formally  expressed  by  Resolution,  which  shall  in  general 
terms  set  forth  the  reasons  therefor. 

Notice  shall  be  given  to  vacate  within  a  certain  time, 
which  shall  not  be  less  than  twenty-four  hours  after  the 
passing  of  said  order  and  personal  service  thereof,  as  pro- 
vided. 

Section  5  makes  it  the  duty  of  the  Chief  of  Police  to 
execute  and  enforce  said  order  upon  request,  after  written 
notice  thereof. 

Section  8  provides  that  if  the  Board  of  Health  shall  deter- 
mine that  any  structure  or  part  thereof  is  an  imminent 
menace  or  danger  to  health  or  life,  and  is  incapable  of  repair 
or  alteration  so  as  to  obviate  such  menace  or  danger,  said 
Board  may  cause  its  summary  destruction  without  following 
the  procedure  in  the  preceding  section  provided. 

Charter  Provisions. 

Subsections  i  and  6,  Section  i.  Chapter  H,  Article  H, 
empower  the  Board  of  Supervisors : 

I.  To  ordain,  make  and  enforce  within  the  limits  of  the 
City  and  County  all  necessary  local,  police,  sanitary  and 
other  laws  and  regulations. 
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6.  To  provide  for  the  abatement  or  summary  removal 
of  any  nuisance  and  to  condemn  and  to  prevent  the  occu- 
pancy of  unsafe  structures. 

Section  3,  Article  X  of  the  Charter  reads : 

"The  Board  of  Health  may  determine  the  nature  and 
character  of  nuisances  and  provide  for  the  abatement  of  the 
same." 

Section  4.  same  Article,  reads : 

"The  Board  shall  enforce  all  ordinances,  rules  and  regu- 
lations which  may  be  adopted  by  the  Supervisors  for  the 
carrying  out  and  enforcement  of  a  good  sanitary  condition 
in  the  City  and  County ;  for  the  protection  of  the  public 
health ;  for  determining  the  nature  and  character  of  nui- 
sances and  for  births,  deaths  and  other  statistical  informa- 
tion. It  shall  from  time  to  time  submit  to  the  Supervisors 
a  draft  of  such  ordinances,  rules  and  regulations  as  it  may 
deem  necessary  to  promote  the  objects  mentioned  in  this 
section." 

"Under  the  provisions  quoted,  ample  power  and  authority 
is  conferred  upon  the  Board  of  Supervisors  to  provide  for 
the  summary  abatement  of  nuisances  and  to  ordain,  make 
and  enforce  all  necessary  sanitary  laws  and  regulations  for 
that  purpose." 

(Opinions  of  Franklin  K.  Lane,  1899-1902,  p.  628.) 

In  Harbor  Commissioners  vs.  Redwood  Lumber  Co.,  88 
Cal.,  491,  the  court  held  that  a  legislative  body  may  not 
delegate  its  legislative  functions  or  its  power  to  make  a 
law;  "but  it  can  make  a  law  to  delegate  a  power  to  deter- 
mine some  fact  or  state  of  things,  upon  which  the  law 
makes,  or  intends  to  make,  its  own  action  depend.  To  deny 
this  would  be  to  stop  the  wheels  of  government."  approving 
and  adopting  the  quoted  language  from  Locke's  Appeal. 
72  Penn.  State,  491,  a  leading  case. 

This  Ordinance  then  is  within  the  letter  and  spirit  of  the 
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power  granted  to  the  Supervisors  under  the  Charter  and 
within  the  rule  of  the  cases  cited.  It  provides  in  general 
terms  for  the  abatement  of  a  nuisance  and  specifies  a 
method  and  an  agency,  by  means  of  which  the  fact  or  state 
of  things  shall  be  determined,  and  when  said  facts  or  state 
of  things  are  thus  determined  and  said  determination  brings 
them  within  the  scope  and  rule  of  the  Ordinance,  provision 
is  made  for  their  abatement. 

Dillon  on  Municipal  Corporations  in  Sections  322  and  379 
lays  down  the  rule  of  determining  the  validity  of  an  ordi- 
nance as  gathered  from  the  cases  as  follows : 

"It  must  be  general  in  its  scope,  fair  in  its  methods  and 
impartial  in  its  application," 

"The  authority  to  preserve  the  health  and  safety  of  the 
inhabitants,  as  well  as  the  authority  to  prevent  and  abate 
nuisances,  is  sufficient  foundation  for  ordinances  to  suppress 
and  prohibit  whatever  is  intrinsically  and  inevitably  a 
nuisance." 

"Much  must  be  left  to  the  discretion  of  the  municipal 
authorities  and  their  acts  will  not  be  judicially  set  aside  or 
interfered  with  unless  they  are  manifestly  unreasonable  and 
oppressive,  or  unwarrantably  invade  private  rights,  or 
clearly  transcend  the  powers  granted  them." 

Under  this  Ordinance  and  under  the  quoted  sections  of 
the  Charter,  the  Board  of  Health  is  the  duly  constituted  and 
properly  authorized  agent  of  the  Board  of  Supervisors  and 
the  Municipality  for  the  care  and  safeguarding  of  the  health 
of  the  City. 

The  Constitution  of  the  State  and  the  general  laws  of  the 
State,  Sections  3004-3030  Political  Code,  provided  for  similar 
action.  Section  3028  of  the  Political  Code  is  generally  fol- 
lowed in  the  Ordinance,  but  it  is  held  in  People  vs.  William- 
son (67  Pac.  Rep.,  504)  that  the  present  Board  of  Health 
possesses  such  powers  as  the  Charter  confers,  and  that  the 
State  lav;  so  far  as  inconsistent  with  such  powers,  is  super- 
seded. 
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The  Charter  clearly  confers  the  powers  in  question  and 
it  would  seem  that  an  ordinance  providing  a  reasonable 
means  or  method  for  making  this  grant  of  power  effective 
must  be  sustained. 

Ordinance  No.  328,  Section  8,  has  in  view  a  case  of 
extreme  danger  and  one  where  even  slight  delay  might 
cause  great  damage.  The  general  trend  of  the  decisions  of 
our  courts  is  that  in  such  a  case  the  Board  of  Health  will 
be  justified  in  the  most  drastic  action,  that  in  a  matter 
involving  the  lives  and  health  of  the  City  or  its  citizens 
where  the  scope  of  its  duties  gives  it  discreton  to  act.  such 
action  as  seemed  necessary  under  the  stress  of  the  circum- 
stances will  be  upheld  and  the  property  rights  or  the  rights 
of  the  individual  must  give  way  in  the  face  of  the  imminent 
danger  to  life  or  health.  For  such  to  be  questioned  by  the 
courts,  the  acts  complained  of  must  be  shown  to  be  outside 
the  line  of  duty  or  of  the  authority  conferred,  or  such  an 
abuse  of  discretion  as  to  be  utterly  indefensible. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
The  Board  of  Health. 


Advising  What  Necessary  to  Set  Up  in  Specifications  for 
Public  Work,  for  Advertising  for  Bids. 

San  Francisco,  March  26,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
recent  date  transmitting  to  this  office  a  copy  of  specifications 
for  the  construction  of  a  Municipal  Asphalt  Paving  Plant 
for  the  City  and  County,  and  requesting  my  advice  as  to 
"whether  or  not  the  requirements  particularized  in  such 
specifications  are  legally  sufficient  in  scope  and  purpose,  to 
admit  of  that  measure  of  competition   which  the  Charter 
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exacts  in  the  matter  of  bidding  for  municipal  work." 

Opinion. 

"All  public  work  authorized  by  the  Supervisors  to  be  done 
under  the  supervision  of  the  Board  of  Public  Works  shall, 
unless  otherwise  determined  by  the  Board  of  Public  Works, 
be  done  under  written  contract,  *  *  *."  (Section  14, 
Chapter  I,  Article  VI,  Charter.) 

"Said  advertisement  and  notice  shall  invite  sealed  pro- 
posals to  be  delivered  at  a  certain  day  and  hour  at  the  office 
of  the  Board  for  furnishing  the  materials  for  the  proposed 
work,  or  for  doing  said  work,  or  for  both,  as  may  be  deemed 
best  by  the  Board,  and  shall  contain  a  general  description 
of  the  work  to  be  done,  the  materials  to  be  furnished,  the 
time  within  which  the  work  is  to  be  commenced,  and  when 
to  be  completed,  and  the  amount  of  bond  to  be  given  for  the 
faithful  performance  of  the  contract,  and  shall  refer  to  plans 
and  specifications  on  file  in  the  office  of  the  Board  for  full 
details  and  description  of  said  work  and  materials."  (Sec- 
tion 15,  Chapter  I,  Article  VI,  Charter.) 

It  is  required  that  the  specifications  in  the  published 
notice  must  be  so  framed  as  to  secure  fair  competition,  on 
equal  terms  to  all  bidders,  and  the  specifications  submitted 
are  so  general  in  form  as  not  to  meet  that  condition. 

You  are  advised  that  it  will  be  necessary  for  your 
Department  to  provide  a  complete  set  of  plans  and  speci- 
fications along  the  lines  mentioned  in  the  general  provisions 
submitted  to  me,  and  upon  these  plans  and  specifications  so 
prepared  you  can  invite  proposals. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 
Board  of  Public  Works. 
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School  Money  May  Not  Be  Appropriated  by  Board  of 
Education  to  the  "Teachers'  Annuity  and  Retirement 
Fund,"  Except  in  Accordance  With  xh-^.  General  State 
Law. 

San  Francisco,  Cal.,  March  2^,  1908. 

Dear  Sir:  Replying  to  your  letter  of  March  i6th,  in 
which  you  ask : 

"May  the  Board  of  Education  legally  contribute  or  appro- 
priate any  school  money  to  the  Public  School  Teachers' 
Annuity  and  Retirement  Fund  except  that  specified  in 
Section  10  of  an  Act  to  amend  an  Act  approved  March  26, 
1895,  entitled  'An  Act  to  Create  and  Administer  a  Public 
School  Teachers'  Annuity  and  Retirement  Fund  in  the 
Several  Counties  and  Cities  and  Counties  in  the  State.'  " 
I  submit  the  following: 

There  is  no  authorization  in  the  Charter  for  such  "con- 
tribution or  appropriation." 

Section  i,  Chapter  V,  Article  VIII,  has  to  do  with  the 
School  Tax  Levy  and  there  is  nothing  in  said  section  that 
directly  or  by  fair  implication  could  be  construed  as  grant- 
ing or  even  remotely  contemplating  the  suggested  appro- 
priation. 

It  follows  that  all  the  authority  your  Board  has  in  the 
matter  referred  to  is  found  in  the  provision  of  the  general 
law,  referred  to  in  your  letter. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

Mr.  Alfred  Roncovieri, 

Superintendent  of  Schools. 
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Appeal  by  Property  Owner  to  Board  of  Supervisors  From 
Order  of  Board  of  Public  Works  Accepting  Street 
Work,  Is  Proper  Procedure. 

San  Francisco,  Cal.,  March  27,  1908. 

Gentlemen :  Replying  to  your  communication  of  Febru- 
ary 21,  1908,  in  which  you  ask  to  be  advised  "whether  or  not 
an  owner  of  property  contracting  for  street  work  in  front 
of  his  premises  under  private  contract  with  sanction  of  the 
Board  of  PubHc  Works,  has  the  right  of  appeal  to  the  Board 
of  Supervisors  from  the  action  of  the  Board  of  Public  Works 
in  accepting  the  street  work  performed  under  said  private 
contract,  when  the  same  is  alleged  by  the  property  owner 
to  be  improperly  performed" ;  and  calling  attention  to 
Ordinance  No.  33  entitled  an  Ordinance  "Authorizing  and 
empowering  the  Board  of  Public  Works  to  investigate  all 
applications  for  permission  to  do  street  work  or  street 
improvement  under  private  contract  and  to  grant  permis- 
sion therefor,"  I  submit  the  following: 

Section  14,  Chapter  II,  Article  VI,  provides  that  the 
owners  of  property,  "whether  named  in  the  assessment  or 
not,  the  contractor  or  assigns,  and  all  other  persons  directly 
interested  in  the  work  provided  for  in  this  Chapter  (i.  e.,  the 
improvement  of  streets),  or  in  the  assessment,  feeling 
aggrieved  by  any  act  or  determination  of  the  Board  of 
Public  Works  in  relation  thereto,  or  who  claim  that  the 
work  has  not  been  performed  according  to  the  contract  in 
a  good  and  substantial  manner,  or  having  or  making  any 
objection  to  the  correctness  or  legality  of  the  assessment 
or  other  act,  determination  or  proceeding  of  said  Board, 
shall,  within  thirty  days  after  the  date  of  the  warrant,  appeal 
to  the  Supervisors  by  briefly  stating  their  objections  in 
writing  and  filing  the  same  with  the  Clerk  of  the  Board  of 
Supervisors." 

As  to  all  matters  set  forth  in  the  quoted  section  the  right 
of  appeal   is  not  only  permitted  but  imperative,  and  the 
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Courts  have  repeatedly  held  "if  a  property  owner  is  dissatis- 
fied with  a  street  assessment,  his  remedy  is  to  appeal  to  the 
Board  of  Supervisors,  and  his  failure  to  appeal  estops'*him 
from  complaining  of  any  matters  which  were  the  subject  of 
appeal."  (89  Cal.,  304;  93  Cal.,  186;  Harvey  vs.  Barson, 
ii3Cal.,  314.) 

The  Ordinance  authorizes  the  Board  to  declare  by  Reso- 
lution its  acceptance  of  said  improvements  when  done  to  its 
satisfaction,  and  to  deliver  a  certificate  to  such  effect  to  the 
contractor.  But  it  does  not  make  such  act  a  final  determina- 
tion of  the  question,  nor  could  it  in  the  face  of  the  provision 
of  the  Charter  herein  quoted. 

The  appeal  in  question,  since  it  is  within  the  spirit  and 
letter  of  Section  14,  Chapter  II,  Article  VI  of  the  Charter, 
is  entitled  to  a  hearing  by  your  Board. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Supervisors. 


Advising  Judge  Sturtevant  of  Procedure  in  Having  Another 
Judge  Sit  for  a  Judge  in  San  Francisco,  in  the  Superior 
Court. 

San  Francisco,  Cal.,  April  6,  1908. 

Dear  Sir :  I  am  in  receipt  of  your  communication  under 
date  of  April  2,  1908,  as  follows : 

"Will  you  kindly  give  me  your  opinion  on  the  following 
questions: 

I.  Under  what  circumstances  may  one  of  the  Judges  of 
the  Superior  Court  of  the  State  of  California,  in  and  for  the 
City  and  County  of  San  Francisco,  call  a  Judge  from  an 
outside  county  to  hold  court  for  such  Judge  of  this  City, 
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and  thus  entitle  the  Judge  coming  here  to  receive  his  ex- 
penses, under  the  provisions  of  Section  i6o  of  the  Code  of 
Civil  Procedure?  Section  i6o,  C.  C.  P.,  contains  the  expres- 
sion, "sickness,  absence,  disability,  or  other  causes,"  and  the 
question  arises  in  my  mind  as  to  what  limit,  if  any,  should 
be  placed  upon  the  words  "other  causes"  as  here  used. 

2.  How  should  a  claim  for  such  expenses  be  presented, 
audited,  allowed,  and  paid?  Is  the  procedure  the  same  as 
that  set  forth  in  Section  144  of  the  Code  of  Civil  Procedure, 
or  otherwise? 

3.  Have  I,  as  Presiding  Judge,  any  duty  to  perform  in 
these  matters,  except  as  to  my  Department,  No.  8?" 

The  provisions  of  the  law  regarding  the  questions  asked 
are  as  follows : 

"A  Judge  of  any  Superior  Court  may  hold  a  Superior 
Court  of  any  county  at  the  request  of  a  Judge  of  the 
Superior  Court  thereof,  and  upon  the  request  of  the  Gov- 
ernor it  shall  be  his  duty  so  to  do.  *  *  *  (Constitution 
of  California,  Article  VI,  Section  8.) 

"A  Judge  of  any  Superior  Court  may  hold  the  Superior 
Court  in  any  county,  at  the  request  of  the  Judge  or  Judges 
of  the  Superior  Court  thereof,  and  upon  the  request  of  the 
Governor  it  shall  be  his  duty  to  do  so ;  and  in  either  case 
the  Judge  holding  the  court  shall  have  the  same  power  as  a 
Judge  thereof."     (Code  Civil  Procedure,  Section  71.) 

"If  by  reason  of  sickness,  absence,  disability,  or  other 
causes,  a  regular  session  of  the  Superior  Court  cannot  be 
held  in  any  court  by  the  Judge  or  Judges  thereof,  or  by  a 
Superior  Judge  requested  by  him  or  them  to  hold  such 
court,  a  certificate  of  that  fact  shall  be  transmitted  by  the 
Clerk  thereof  to  the  Governor,  who  may  thereupon  request 
some  other  Superior  Judge  to  hold  such  court ;  and  a  Judge 
so  holding  a  court  at  the  request  of  the  Governor,  or  at  th<» 
request  of  the  Judge  of  said  Superior  Court,  shall  be  allowed 
his  actual  and  necessary  expenses  in  going  to,  returning 
from,  and  attending  upon  the  business  of  such  court,  which 
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shall  be  a  charge  against  the  treasury  of  the  county  where 
such  court  is  held  and  paid  out  of  the  general  fund  thereof."' 
(Section  i6o,  Code  of  Civil  Procedure.) 

I  take  it  that  the  foregoing  provisions  must  be  read 
together,  and  so  read  together,  they  incline  me  to  the  view 
that  any  Superior  Judge  of  the  City  and  County  of  San 
Francisco  can  request  any  other  Superior  Court  Judge  of 
the  State  of  California  to  sit  in  his  place  and  stead,  and  such 
Superior  Judge  so  called  in  is  entitled  to  "his  actual  and 
necessary  expenses  in  going  to,  returning  from,  and  attend- 
ing upon  the  business  of  such  court,"  and  that  the  expenses 
so  incurred  will  be  a  charge  against  the  Treasury  of  the 
City  and  County  of  San  Francisco. 

I  am  of  the  opinion  that  the  expression  "other  causes" 
found  in  Section  i6o  of  the  Code  of  Civil  Procedure  means 
other  like  causes  and  refers  only  to  the  matter  of  making 
application  to  the  Governor  for  the  purpose  of  compelling 
some  Superior  Judge  to  sit  in  case  the  Superior  Judge  who 
desires  to  be  excused  from  presiding  is  unable  to  obtain 
another  Superior  Judge  to  act  upon  his  request. 

In  reply  to  your  second  query,  I  am  of  the  opinion  that 
Section  144  of  the  Code  of  Civil  Procedure  provides  a 
method  for  the  presentation,  auditing,  allowance  and  pay- 
ment of  the  claim  of  the  Judge  called  in  to  act.  The  Judge 
presiding  has  all  the  powers  as  the  Judge  for  whom  he  is 
sitting  and  can  make  his  own  order  for  the  payment  of  his 
expenses  if  he  so  desires. 

As  Presiding  Judge  I  cannot  find  that  you  have  any  duty 
to  perform  in  these  matters  unless  as  a  matter  of  courtesy 
you  may  see  fit  to  act  as  Judge  of  the  Department  tem- 
porarily filled  by  an  outside  Judge  to  make  an  order  for  the 
payment  of  the  expenses  of  such  acting  Judge  in  order  to 
relieve  him  of  what  might  possibly  be  a  delicate  situation. 

Respectfully, 

PERCY  V.  LONG, 

Hon.  George  A.  Sturtevant,  City  Attorney. 

Presiding  Judge  of  the  Superior  Court. 
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Naturalization  Fees  Collected  by  County  Clerk  Belong  to 

the  City  and  County. 

San  Francisco,  Cal.,  April  8,  1908. 

Dear  Sir :  In  your  letter  of  March  26th  you  request  my 
opinion  as  to  whether  the  County  Clerk  of  this  City  and 
County  has  any  warranty  in  law  to  retain,  for  his  own  use, 
the  fees  collected  by  him  in  the  Naturalization  Department 
of  his  office,  in  performing  services  required  of  him  under 
the  Act  of  Congress  of  June  29,  1906,  providing  for  naturali- 
zation ;  or  whether  he  is  obliged  to  account  for  such  fees  to 
the  Auditor  and  deposit  them  with  the  City  and  County 
Treasurer. 

Section  3   of  the   Act  of  Congress   referred   to,   confers 
jurisdiction  to  naturalize  aliens  upon  certain  United  States 
Courts  and  also  upon  "all  courts  of  record  in  any  State  or 
Territory  now  existing,  or  which  may  hereafter  be  created, 
having  a  seal  and  clerk,  and  jurisdiction  in  actions  at  law 
and  equity  in  which  the  amount  in  controversy  is  unlimited." 
Section  13  of  the  Act  provides  "that  the  clerk  of  each  and 
every  court  exercising  jurisdiction  in   naturalization  cases 
shall  charge,  collect  and  account  for  the  following  fees  in 
each  proceeding."    *    *    *    "The  clerk  of  any  court  collect- 
ing such  fees  is  hereby  authorized  to  retain  one-half  of  the 
fees  collected  by  him  in  such  naturalization  proceeding;  the 
remaining  one-half  of  the  naturalization  fees  in  each  case 
collected  by  such  clerks,  respectively,  shall  be  accounted  for 
in  their  quarterly  accounts,  which  they  are  hereby  required 
to  render  to  the  Bureau  of  Immigration  and  Naturalization 
and  paid  over  to  such  Bureau  within  thirty  days  from  the 
close  of  each  quarter  in  each  and  every  fiscal  year." 

The  section  above  referred  to  provides  further  "that  the 
clerks  of  courts  exercising  jurisdiction  in  naturalization 
proceedings  shall  be  permitted  to  retain  one-half  of  the  fees 
in  any  fiscal  year  up  to  the  sum  of  "$3,000.00 ;  and  that  the 
clerks  of  the  various  courts  exercising  jurisdiction  in  nat- 
uralization proceedings  shall  pay  all  additional  clerical  force 
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that  may  be  required  in  performing  the  duties  imposed  by 
this  Act  upon  the  clerks  of  courts,  from  fees  received  by 
such  clerks  in  naturalization  proceedings." 

The  Charter  of  this  City  provides  as  follows:  "That 
salaried  officers  shall  not  receive  nor  accept  any  fee,  pay- 
ment or  compensation  directly  or  indirectly  for  any  services 
performed  by  them  in  their  official  capacity,  nor  any  fee, 
payment  or  compensation  for  any  official  service  performed 
by  any  of  their  deputies,  clerks  or  employees,  whether 
performed  during  or  after  official  business  hours."  (Article 
III,  Chapter  III,  Section  2.) 

"Every  fee,  commission,  percentage,  allowance  or  other 
compensation  authorized  by  law  to  be  charged,  received  or 
collected  by  any  officer  for  any  official  service,  must  be  paid 
by  the  officer  receiving  the  same  to  the  Treasurer  in  the 
manner  herein  provided."  (Article  III,  Chapter  III,  Sec- 
tion 3.) 

"The  salaries  provided  in  this  Charter  shall  be  in  full 
compensation  for  all  services  rendered  and  every  officer 
shall  pay  all  moneys  coming  into  his  hands  as  such  officer, 
no  matter  from  what  source  derived,  or  received,  into  the 
Treasury  of  the  City  and  County  within  twenty-four  hours 
after  the  receipt  of  the  same."     (Article  XVI,  Section  34.) 

In  the  matter  of  Dodge.  135  Cal.,  512,  the  question  of  the 
right  of  the  Assessor  of  this  City  and  County  to  retain,  for 
his  own  use,  commissions  upon  the  amounts  collected  by 
him  as  poll  taxes,  was  considered  by  the  Supreme  Court. 
The  Assessor  contended  that  the  general  laws  of  the  State, 
authorizing  the  Assessors  of  the  different  counties  to  retain 
for  services  rendered  in  the  collection  of  poll  taxes,  the  sum 
of  fifteen  per  cent  of  the  amount  collected,  applied  to  this 
City  and  County  and  that  he  was  therefore  entitled  to  retain 
such  percentage  for  his  own  use.  The  Court  held,  however, 
that  the  matter  of  compensation  of  County  officers  in  San 
Francisco  is  regulated  entirely  by  the  Charter. 

The  opinion  of  the  Court  concludes  as  follows :  "It  is 
clear  that  it  was  intended  (by  the  Charter)  that  the  salaries 
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(of  all  officers  specified  in  the  Charter)  should  be  in  full  for 
all  official  services  of  whatever  kind,  and  that  the  officer  is 
not  entitled  to  retain  to  himself  any  fees  or  perquisites  for 
the  performance  of  official  duty.  Such  fees  or  perquisites, 
if  any  received,  belong  to  the  public  corporate  body  that 
employs  him." 

The  above  ruling  is  repeated  in  Elder  vs.  McDougald, 
145  Cal.,  748. 

My  predecessor,  Mr.  Franklin  K.  Lane,  advised  the  Board 
of  Supervisors  that  the  Tax  Collector  was  not  entitled  to 
extra  compensation  for  compiling  the  military  roll,  notwith- 
standing that  the  provisions  of  the  Political  Code  provide 
for  such  compensation.  In  that  opinion  it  is  stated  that 
"the  Charter  was  certainly  drafted  upon  the  theory  that  the 
salaries  provided  for  the  various  City  and  County  officers 
were  in  full  compensation  for  all  services."  (Opinions  of 
Franklin  K.  Lane,  1899-1902,  p.  469.) 

The  Supreme  Court  of  the  United  States  has  decided 
twice  that  under  a  former  Naturalization  Act  which  was 
silent  as  to  any  compensation  being  paid  to  clerks  of  courts 
for  services  rendered  under  the  Act,  the  clerks  of  United 
States  and  Territorial  District  Courts  were  not  obliged  to 
account  to  the  Federal  Government  for  fees  collected  by 
them  in  naturalization  proceedings,  even  under  a  statute 
which  provided  for  an  accounting  by  the  clerk  "of  all  the 
fees  and  emoluments  of  his  office,  of  every  name  and 
character."  These  decisions  are  based  partly  upon  the  long 
acquiescence  by  the  officers  of  the  Government  in  the 
retention  of  such  fees  by  the  clerks,  and  partly  upon  the 
fact  that  under  such  prior  Act  the  clerk  "acts  as  a  person 
appointed  to  assist  the  court  in  exercising  its  functions,  like 
a  master  or  examiner  in  an  equity  cause,  or  an  assessor  in 
admiralty,  or  an  auditor  in  a  suit  at  law.  It  is  for  services 
rendered  under  these  rules  and  as  a  special  officer  of  the 
court,  and  not  as  a  clerk,  that  these  fees  have  been  per- 
mitted.   They  were  not  duties  pertaining  to  the  office  of  the 
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Clerk."    (U.  S.  vs.  Hill,  120  U.  S.,  169 ;  30  L.  Ed.,  631 ;  U.  S. 
vs.  McMillan,  165  U.  S.,  506;  41  L.  Ed.,  805.) 

The  last  quotation  above  clearly  distinguishes  the  cases 
referred  to  from  that  now  under  consideration.  Under  the 
present  Naturalization  Act  the  services  performed  by  the 
clerk  are  so  performed  solely  by  virtue  of  his  office  as  clerk 
of  the  court  and  are  therefore  "official  services." 

In  my  opinion  the  fees  received  for  such  official  services 
come  directly  within  the  provisions  of  the  Charter  and  the 
decisions  of  the  Supreme  Court  of  this  State  and  they 
belong  to  the  City  and  County  and  not  to  the  County  Clerk 
personally. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 
The  Mayor. 


Permanent  Employees  of  Board  of  Public  Works,  Paid  on 
a  Per  Diem  Basis,  Are  Entitled  to  Saturday  Half 
Holiday. 

San  Francisco,  Cal.,  April  10,  1908. 

Gentlemen :  Replying  to  your  communication  of  April  3, 
1908,  regarding  the  compensation  of  employees  in  the 
Department  of  Public  Works  at  per  diem  wages,  I  submit 
the  following: 

All  employes  of  your  Department  are  entitled  to  the 
benefits  of  the  holiday  provisions,  whether  their  wages  are 
fixed  by  the  day  or  month,  provided  such  employes  are 
permanent  employes  of  the  Department.  The  question  as 
to  the  permanency  of  the  employment  is  a  question  of  fact 
only,  which  cannot  be  determined  by  this  office.  If  the 
employment  is  of  such  a  nature  as  to  require  the  services 
of  the   employe   for   a   considerable   period   of   time,    it    is 
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immaterial  whether  his  wages  are  fixed  by  the  day,  week, 
month  or  year.  In  many  cases  the  fixing  of  the  wages  by 
the  day  is  a  matter  of  convenience  only,  though  the  appoint- 
ment is  of  a  permanent  nature  and  in  such  a  case  it  cannot 
be  said  that  such  an  employe  is  employed  by  the  day. 
On  the  other  hand,  one  who  is  employed  for  a  limited  period 
of  five  or  six  days,  for  instance,  is  not  entitled  to  a  holiday 
during  the  period.  This  is  a  matter  for  the  appointing 
officer  or  Board  to  determine. 

The  same  question  was  formerly  presented  to  me  by  the 
Board  of  Education,  and  in  an  opinion  rendered  to  said 
Board,  under  date  of  June  14,  1905,  I  held  that  such  per 
diem  employes  were  entitled  to  the  Saturday  afternoon 
holiday,  that  "the  applicability  of  the  holiday  provisions  to 
mechanics  and  other  employes  is  to  be  determined  by  the 
permanency  of  the  service  and  not  by  the  basis  upon  which 
the  wage  is  fixed.  If,  therefore,  the  mechanics  in  your 
Department  are  permanent  employes,  though  working 
upon  a  per  diem  basis  of  wage,  they  are  entitled  to  all  the 
benefits  of  the  holiday  provisions." 

In  the  same  opinion  it  was  held  that  such  mechanics 
who,  from  the  nature  of  their  employment,  are  required  to 
work  on  Saturday  and  other  holidays  are  not  entitled  to 
double  pay  for  the  services  so  rendered.  This  matter  was 
duly  considered  in  an  opinion  rendered  by  me  at  the  request 
of  the  Board  of  Election  Commissioners,  dated  April  i, 
1905. 

You  are  accordingly  advised  that  permanent  employes 
of  your  Department  are  entitled  to  all  the  benefits  of  the 
holiday  provisions  without  loss  of  pay,  irrespective  of  the 
basis  upon  which  their  wages  are  fixed,  and  that  the  ques- 
tion of  what  employes  are  entitled  to  such  benefits  is  for 
your  Board  to  determine,  and  that  where  it  is  necessary 
that  services  should  be  performed  on  Saturday  afternoons 
and  other  holidays  you  may  make  provisions  for  such  em- 
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ployment,  the  employes  so  engaged  to  be  paid  in  the  same 
manner  as  other  employes  of  the  Department. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Public  Works. 


Suspended  City  Employes  Not  Entitled  to  Salary. 

San  Francisco,  Cal.,  April  lo,  1908. 

Sir:  In  accordance  with  the  decision  of  the  Hon.  J.  M. 
Seawell  sustaining  the  demurrer  of  the  defendants  in  the 
action  entitled  "G.  J.  McCormick  vs.  J.  F.  Nichols,  et  al.," 
a  petition  for  a  writ  of  mandate  to  compel  the  reinstatement 
of  plaintiff  to  his  position  as  Deputy  Tax  Collector,  and  for 
salary  during  the  period  of  his  suspension,  you  are  advised 
that  you  are  without  power  to  authorize  the  payment  of 
the  salaries  of  Charles  E.  Broad  and  John  L.  Lenehan  for 
the  first  seven  days  of  the  month  of  January,  during  which 
time  they  were  suspended  under  an  order  of  J.  F.  Nichols, 
the  duly  acting  Tax  Collector  at  that  time. 

The  decision  in  the  case  quoted  sustains  the  validity  of 
that  portion  of  Section  12  of  Article  XIII  of  the  Charter, 
authorizing  the  municipal  officers  and  Boards  to  suspend 
subordinates  for  a  period  of  30  days,  and  is  sustained  by  the 
decision  of  the  First  District  of  the  Court  of  Appeals  of 
this  State  in  Farrell  vs.  Police  Commissioners,  reported  i 
Cal.  App.  Rep.  5,  which  decision  also  approves  People  vs. 
Hill,  7  Cal.,  97. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Tax  Collector. 
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Board  of  Supervisors  Is  Not  Bound  by  Resolution  Accept- 
ing Offer  of  the  Schmieden  Estate  to  Convey  Certain 
Land  to  the  City. 

San  Francisco,  Cal.,  April  lo,  1908. 

Gentlemen :  I  am  requested  to  advise  your  Board 
"Whether  or  not  the  Supervisors  are  now  bound  by  the 
terms  of  Resolution  No.  6821,  passed  December  26,  1905, 
and  approved  January  17,  1906,  wherein  and  whereby  the 
Board  of  Supervisors  of  the  City  and  County  of  San  Fran- 
cisco accepted  the  offer  of  the  Schmieden  Estate,  a  corpora- 
tion, to  convey  to  the  City  and  County  of  San  Francisco, 
for  the  sum  of  one  hundred  and  thirty-seven  thousand  five 
hundred  ($137,500)  dollars,  a  certain  tract  of  land  described 
in  said  Resolution." 

The  Resolution  referred  to,  omitting  the  preamble,  reads 
as  follows  : 

"Resolved,  That  the  said  offer  of  the  Schmieden  Estate, 
a  corporation,  to  convey  to  the  City  and  County  of  San 
Francisco,  a  good  and  sufficient  fee  simple  title  to  the  lands 
above  described,  for  the  sum  of  $137,500,  be  and  the  same 
is  hereby  accepted  by  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco,  and  the  City  Attorney  is 
hereby  directed  to  cause  a  good  and  sufficient  deed  to  the 
land  above  described  to  be  executed  and  delivered  to  the 
City  and  County  of  San  Francisco,  payment  of  the  purchase 
price  of  $137,500  to  be  made  to  the  Schmieden  Estate,  a 
corporation,  upon  the  final  approval  by  the  City  Attorney 
of  the  title  to  the  City  and  County  of  San  Francisco  of  a 
good  and  sufficient  deed  thereto." 

Subsequent  to  the  approval  of  this  Resolution,  abstracts 
of  title  covering  the  property  referred  to  were  submitted 
to  the  then  City  Attorney  for  his  examination  and  he 
refused  to  approve  the  title  for  the  reason  that  the  property 
was  encumbered  by  several  leases  with  unexpired  terms. 
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The  improvements  upon  the  property  were  destroyed  by 
the  fire  of  April  i8,  1906,  and  certain  insurance  money  col- 
lected for  such  loss,  which  amount,  I  understand,  the 
Schmeidell  Estate  is  willing  to  credit  upon  the  selling 
price.  Subsequent  to  the  fire  four  new  leases  were  executed 
by  the  owner  of  the  property,  two  of  which  were  to  former 
tenants  and  two  to  new  tenants.  These  lessees  have  con- 
structed improvements  upon  the  property  and  are  now  in 
possession  under  their  leases. 

The  title  to  the  property  referred  to  has  never  been 
approved  by  the  City  Attorney  and  has,  at  all  times  since 
the  adoption  of  said  Resolution,  been  subject  to  leases. 

It  will  be  noted  that  the  acceptance  of  the  offer  to  sell 
contained  in  the  Resolution  is  conditional  upon  the  final 
approval  of  the  title  by  the  City  Attorney.  Inasmuch  as 
this  condition  has  never  been  fulfilled,  the  Resolution  has 
never  become  binding  upon  the  City.  It  is  claimed  by  the 
representatives  of  the  Schmieden  Estate  that  an  oral  agree- 
ment was  made  between  an  officer  of  that  corporation  and 
certain  officers  of  the  City,  at  the  time  the  Resolution  re- 
ferred to  was  adopted,  whereby  it  was  understood  and 
agreed  that  the  City  would  accept  the  title  to  the  property 
referred  to,  subject  to  the  existing  leases ;  and  that  it  was 
considered  an  advantage  for  the  City  to  allow  the  leases  to 
remain  in  effect,  as  the  City  would,  under  those  circum- 
stances, acquire  a  rental  for  the  property  until  such  time 
as  its  use  should  be  demanded  for  other  purposes. 

The  law  will  not  permit  the  formal  contract  created  by 
the  written  offer  of  the  Schmeidell  Estate  and  the  adoption 
of  the  above  Resolution  to  be  varied  by  any  contempo- 
raneous oral  understanding.  The  officers  of  the  City  have 
no  power  to  bind  the  City  by  any  agreements  or  admissions. 
fSutro  vs.  Pettit,  74  Cal.,  336;  Abbott  on  Municipal  Cor- 
porations, Volume  2,  Section  666.) 

Assuming,  however,  that  the  alleged  agreement  was 
binding  upon  the  City,  the  changes  in  the  condition  of  the 
property,  caused  by  the  destruction  of  the  improvements 
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by  the  fire,  the  cancellation  of  the  former  leases  and  the 
execution  of  new  leases  by  the  owner  of  the  property  would 
release  the  City  from  liability  for  performance  of  the  un- 
executed contract  made  prior  to  the  fire. 

I  therefore  advise  that  your  Board  is  not  now  bound  by 
the  terms  of  the   Resolution   referred  to. 

Respectfully, 

PERCY  V.  LONG, 
Board  of  Supervisors.  City  Attorney. 


Permits  May  Be  Granted  by  Board  of  Public  Works  for 
Repair  of  Wooden  Buildings,  Which,  Under  Ordinance 
333,  Must  be  Removed  Before  May  i,  igio. 

San  Francisco,  Cal.,  April  i6,  1908. 

Gentlemen  :  Replying  to  your  letter  of  April  16,  in  which 
you  ask  to  be  advised  as  to  the  legality  of  any  permit  that 
may  be  granted  by  your  Board  for  the  repair  of  a  wooden 
building  within  the  fire  limits  of  the  City,  the  case  being 
stated  as  follows : 

'*A  written  application  has  been  filed  with  this  Board  by 
the  Whosoever-Will  Rescue  Mission  for  permission  to  re- 
build the  Mission  hall  at  475  Pacific  street,  which  hall  has 
been  partially  destroyed  by  fire.  This  building  is  of  frame 
construction  and  is  within  the  fire  limits. 

Ordinance  No.  333  (New  Series)  of  the  Board  of  Super- 
visors, approved  January  9,  1908,  provides  for  the  removal, 
not  later  than  May  i,  1910,  of  all  buildings  erected  since 
April  18,  1906,  within  the  City  and  County  of  San  Fran- 
cisco in  violation  of  and  contrary  to  the  laws  and  ordinances 
of  the  City  and  County  of  San  Francisco," 

I  submit  the  following : 

The  Ordinance  No.  333  (New  Series),  above  referred  to, 
provides  for  the  removal  or  destruction  of  all  buildings  and 
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structures  erected  previous  to  the  passage  of  said  Ordi- 
nance, i.  e.,  January  9,  1908,  and  subsequent  to  April  18, 
1906.  It  recognizes  the  exceptional  circumstances  created 
by  a  great  disaster  and  lets  it  be  understood  that  the  condi- 
tions growing  out  of  and  resulting  from  that  disaster  shall 
be  dealt  with  in  such  a  manner  as  to  work  the  least  hardship 
to  all  concerned  and  yet  get  back  to  normal  conditions  as 
soon  as  possible. 

Therefore,  said  Ordinance  provides  that  all  structures 
erected  between  the  dates  mentioned  therein,  and  not  con- 
forming to  the  building  laws  of  the  City,  must  be  removed 
or  destroyed  on  or  before  May  i,  1910. 

No  new  buildings  of  this  exceptional  class  may  be 
erected,  but  it  would  seem  to  be  well  within  the  power  of 
your  Board  to  grant  permits  to  repair  said  buildings,  when 
there  is  no  increase  of  that  class  of  structure,  and  no  in- 
crease in  the  fire  risk  above  what  was  contemplated  and 
permitted  in  the  original  permit  to  build. 

The  right  to  grant  such  a  permit  rests  in  the  sound  dis- 
cretion of  your  Board,  acting  upon  the  facts  as  presented 
by  each  case. 

Respectfully, 

PERCY  V.  LONG, 
To  the  Board  of  Public  Works.  City  Attorney. 


Fillmore  Street  Wharf. — Advising  That  Title  Is  in  Private 
Parties,  Who  Should  Therefore  Be  Assessed. 

San  Francisco,  Cal.,  April  17,  1908. 

Gentlemen:  The  case  of  Theresa  A.  Oelrichs  vs.  All 
Persons,  having  been  decided  by  the  Superior  Court  on  the 
6th  day  of  April,  1908,  and  that  case  having  brought  to 
final  settlement  all  questions  concerning  the  City's  interest 
in  and  to  the  property  commonly  known  as  the  Fillmore 
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street  wharf  property,  I  herewith  recommend  to  you  the 
assessment  of  that  property  to  private  owners  and  the  can- 
celling of  said  property  from  the  various  lists  of  City  prop- 
erty. In  order  that  the  matter  may  be  thoroughly  under- 
stood, I  have  gone  somewhat  into  the  history  of  the  wharf 
and  the  following  is  an  outline  of  the  transactions  concern- 
ing the  property  to  the  present  date : 

Whatever  rights  the  City  possesses  in  the  property  com- 
monly  designated  "Fillmore  street   wharf  property"   were 
acquired  under  the  provisions  of  an  Act  of  the  Legislature, 
approved   April    i8,    1862,    entitled   "An   Act   to   authorrze 
Joseph  M.  Wood,  his  associates  and  their  assigns,  to  build  a 
wharf  in  the  Citv  and  County  of  San   Francisco."     This 
Act  provided,  briefly,  as  follows :     It  authorized  Wood  and 
such  persons  as  he  might  associate  with  himself  and  their 
assigns,  to  construct  a  wharf  at  the  foot  of  Fillmore  street 
outwardly  into  the  Bay  of  San  Francisco  to  the  depth  of 
twelve  feet  of  water,  at  low  tide.    All  the  rights  of  the  State 
of  California  to  the  overflowed  lands,  for  the  distance  of 
200  feet  on  each  side  of  said  wharf  were  released  to  Wood, 
etc     for  a  period  of  twelve  years,  "for  the  purposes  of  the 
wharf."    The  Act  goes  on  to  provide :    "Sec.  4.    Nothing  m 
this  Act  shall  be  construed  to  authorize  any  obstruction  of 
the  navigation  of  the  Bay  of  San  Francisco,  or  the  use  of  the 
franchise  hereby  granted,  for  any  other  purposes  than  those 
herein  named. 

"Sec  5  From  and  after  the  expiration  of  the  twelve 
vears  herein  named,  said  rights  herein  mentioned  are 
granted  to  and  shall  vest  in  the  City  and  County  of  San 
Francisco. 

"Sec  6  No  rights  granted  by  this  Act  shall  interfere 
with  any  general  wharf  system,  or  City  improvement  sys- 
tem, that  may  hereafter  be  adopted  by  said  City  and  County. 
"Sec  8.  This  Act  shall  take  efifect  immediately,  and 
any  failure  to  fulfill  its  requirements  shall  subject  the 
grantees  herein  named  to  forfeiture  of  the  franchise.' 
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In  1863  the  Legislature  passed  an  Act  supplementary  to 
the  Act  of  1862,  approved  April  27,  1863  (Statutes  1863,  page 
768)  authorizing  the  Fillmore  Street  Warehouse,  Dock  and 
Wharf  Company,  the  successor  in  interest  of  Wood,  to  ex- 
tend the  wharf  into  the  Bay  "to  the  depth  not  to  exceed  25 
feet  of  water  at  low  tide."  The  Act  provided  that  the  com- 
pany should  "be  entitled  to  the  overflowed  lands  for  the 
200  feet  on  each  side  of  said  wharf,  heretofore  erected  and 
hereby  extended,  and  the  same  is  hereby  released  to  said 
company  and  their  successors,  for  the  period  mentioned  in 
the  Act,  to  which  this  Act  is  supplementary."  This  supple- 
mentary Act  did  not,  however,  provide  that  at  the  expira- 
tion of  the  term  mentioned  therein  the  additional  rights 
granted  therein  should  vest  in  the  City  and  County  of  San 
Francisco,  and  the  City  succeeded  to  only  such  rights  as 
were  specifically  granted  by  the  Act  of  1862. 

The  wharf  and  the  authorized  extension  were  erected. 
In  1874,  the  twelve  years  having  expired,  the  Board  of  Su- 
pervisors, upon  opinion  rendered  November  12,  1874.  by 
City  and  County  Attorney  W.  C.  Burnett,  by  Resolution  No. 
7605  (New  Series)  directed  the  Committee  on  Streets  to 
take  possession  of  the  wharf  and  to  ascertain  and  report 
what  revenue  could  be  derived  therefrom,  whether  by  lease 
or  otherwise,  and  report  the  proper  action  to  be  taken. 

In  1875  the  wharf  was  repaired  and  in  January,  1876, 
was  leased  to  J.  P.  Engle  for  a  term  of  three  years.  In 
February,  1882,  the  wharf  was  again  leased  to  Mr.  Engle 
for  a  period  of  three  years. 

On  May  14,  1885,  John  L.  Love,  City  arid  County  Attor- 
ney, rendered  an  opinion  to  the  Board  of  Supervisors  in 
regard  to  the  City's  rights  as  against  the  North  San  Fran- 
cisco Homestead  and  Railroad  Association,  who  received  a 
patent  including  the  property  in  question  from  the  Commis- 
sioners of  Swamp  and  Overflowed  Lands  under  the  Act 
relating  to  sale  of  swamp  and  overflowed  lands  of  1884. 
(Statutes  1884,  page  452.)  The  City  and  County  Attorney 
held  in  his  opinion  that  "So  far  as  it  affects  the  land  granted 
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to  the  City  by  the  Act  of  1862,  that  is,  the  overflowed  land 
for  the  distance  of  200  feet  on  each  side  of  the  wharf  to  a 
depth  of  twelve  feet  of  water,  I  am  of  the  opinion  that  the 
last  named  Act  (Act  of  1884)  was  not  intended  to  authorize 
the  sale  nor  the  issuance  of  a  patent  to  convey  any  title  to 
the  association,  and  that  the  title  thereto  is  vested  in  the 
City  and  County,"  etc. 

On  May  25,  1885,  the  Board  of  Supervisors  adopted  Reso- 
lution No.  18,164  (New  Series)  directing  the  City  and 
County  Surveyor  to  delineate  the  Fillmore  street  wharf 
property  on  the  official  map  as  City  property,  and  "to  fur- 
nish the  Assessor  with  a  plat  of  said  property  in  order  that 
the  same  may  be  exempt  from  taxation." 

After  numerous  repairs,  the  wharf  was  again,  on  Feb- 
ruary 21,  1887,  leased  to  J.  P.  Engle  for  a  period  of  two 
years,  and  on  April  18,  1892,  it  was  leased  to  Gray  Brothers' 
Artificial  Stone  Pavement  Co.  for  two  years  at  thirty-five 
($35.00)  dollars  per  month. 

The  wharf  as  originally  constructed  commenced  at  Bay 
street,  which  was  then  the  foot  of  Fillmore  street,  and  ex- 
tended out  into  the  waters  of  the  Bay,  and  the  200  feet  on 
each  side,  as  depicted  by  the  survey,  included  what  are 
now  parts  of  Western  Addition  Blocks,  Nos.  329,  330,  331, 
332,  333,  334,  335,  336,  337  and  338. 

In  March,  1892,  the  City  brought  injunction  proceedings 
against  James  G.  Fair  and  E.  L.  Graves  and  obtained  a 
temporary  restraining  order  enjoining  the  defendants  from 
constructing  a  bulkhead  across  the  front  of  the  wharf.  Fair 
died  December  20,  1894,  and  as  the  writ  did  not  run  against 
them,  the  executors  of  Fair  continued  the  work  enjoined 
and  built  a  stone  bulkhead  across  the  face  of  the  wharf 
property  and  extended  connecting  bulkheads  on  either 
side.  This  effectually  closed  in  the  wdiarf  from  all  connec- 
tion by  water  with  the  Bay. 

On  September  15,  1893,  and  before  the  death  of  James 
G.  Fair,  the  Board  of  Supervisors,  acting  under  an  Act  of  the 
Legislature  entitled  "An  Act  to  provide  work  upon  streets, 
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lanes,  alleys,  courts,  places  and  sidewalks,  and  for  the  con- 
struction of  sewers  within  municipalities,"  approved  March 
i8,  1863,  passed  a  resolution  providing  for  the  improvement 
of  Lewis  street,  which  was  then  covered  by  water.  A  reso- 
lution ordering  work  to  be  done  was  afterwards  passed,  and 
on  September  25,  1893,  the  contract  was  awarded  to  Warren 
&  IMalley.  This  contract  was  taken  over  from  the  City  by 
James  G.  Fair  and  the  work  was  prosecuted  by  the  con- 
tractors, who  were  paid  by  Fair  instead  of  the  City  and 
County.  The  right  of  the  City  to  order  this  work  done 
was  upheld  by  the  United  States  Circuit  Court  in  the  case 
of  Pacific  Gas  Improvement  Co.  vs.  Elbert.  (64  Fed.  Rep., 
421.)  The  work  done  under  this  contract  included  the  build- 
ing of  the  bulkhead  above  referred  to,  which  extended  along 
the  line  of  Lewis  street,  and  the  filling  in  of  the  land  be- 
tween the  old  shore  line  and  the  bulkhead.  This  effectually 
closed  all  means  of  ingress  or  egress  to  a  wharf  built  on 
the  old  site. 

After  the  lease  of  1892,  the  wharf  was  practically 
abandoned  by  the  City  and  County  and  was  allowed  to  go 
to  wrack  and  ruin.  Today  nothing  but  a  few  rotting  stubs 
of  the  old  piles  remain. 

In  1899,  Action  No.  61,374  in  the  Superior  Court  of  the 
City  and  County,  entitled  "The  People  of  the  State  of 
California  ex  rel.  Albert  Miller,  plaintifif,  against  Charles  A. 
Warren  and  Edward  Malley,  co-partners,  etc.,  et  al.,  de- 
fendants," was  brought  to  restrain  the  defendants  therein 
from  prosecuting  the  work  heretofore  mentioned  as  author- 
ized by  the  Resolution  and  contract  of  the  Board  of  Super- 
visors, and  also  it  was  prayed  that  the  State  of  California 
be  adjudged  to  have  dominion  over  the  property  in  ques- 
tion as  being  a  portion  of  the  navigable  waters  of  the  Bay. 
On  March  28,  1902,  the  Court  rendered  judgment  in  these 
matters.  In  a  lengthy  opinion  and  decision,  Judge  J.  C.  B. 
Hebbard  decided  that  the  patent  from  the  State  to  James  G. 
Fair  was  valid  and  conveyed  the  fee  and  that  the  City's 
rights  merely  consisted  of  a  franchise. 
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In  the  same  year,  1899,  Action  No.  61,664,  entitled 
"James  D.  Angus  et  al.,  plaintiffs,  vs.  E.  L.  Colnon  et  al., 
defendants,"  was  brought.  This  case  went  to  final  decision 
and  adjudicated  the  fact  that  the  property  in  question  was 
vested  in  fee  simple  in  the  plaintiffs  thereto. 

On  April  6,  of  this  year,  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  City  and  County  of  San  Fran- 
cisco, Department  No.  5  thereof,  rendered  judgment  in  the 
case  of  Theresa  A.  Oelrichs,  plaintiff,  vs.  All  Persons,  etc., 
defendants,  Special  No.  314.  In  this  case,  also,  the  court 
held  the  fee  to  be  in  private  ownership  and  not  in  the  City. 

It  having  been  effectually  settled  by  court  decisions  that 
the  fee  is  in  private  ownership,  the  property  should  be 
assessed  to  such  private  owners  and  taken  from  the  list  of 
City  property. 

I  therefore  suggest  to  your  Honorable  Board  that  Reso- 
lution No.  18,164  (New  Series),  adopted  May  25,  1885  (see 
Municipal  Reports  1886-87,  P^ge  126)  be  repealed  and  that 
the  Assessor  be  directed  to  assess  the  same  in  accordance 
with  the  law. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Supervisors. 


Elm   Avenue,   in   Western   Addition,    Block   281,   Not   an 

Open  Street. 

San  Francisco,  Cal.,  April  16,  1908. 

Gentlemen:  Your  communication  of  the  15th  inst.  en- 
closing the  petition  of  Ed  Baumeister  et  al.  for  the  closing 
of  Elm  avenue  in  Western  Addition,  block  No.  281,  bounded 
by  Turk  street,  Webster  street,  Golden  Gate  avenue  and 
Buchanan  street,  with  the  request  that  I  advise  your  Honor- 
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able  Board  whether  or  not  Elm  avenue  in  said  block  is  an 
open  public  street,  duly  received. 

In  reply  I  will  say  that  after  a  careful  investigation  of 
the  abstract  of  Mr.  Baumeister's  lot  and  an  investigation  of 
the  abstracts  in  the  office  of  the  Title  Insurance  and 
Guarantee  Company,  I  find  no  evidence  of  any  suit  or  action 
to  condemn  the  portion  designated  as  Elm  avenue  for  the 
purposes  of  a  public  highway,  and  I  find  in  regard  to  all 
lots  in  that  block  that  the  deeds  of  the  lots  bordering  on 
what  is  shown  on  the  Block  Book  as  Elm  avenue  show 
that  the  property  long  prior  to  the  passage  of  Ordinance 
No.  1607,  in  the  year  1880,  conveyed  to  the  center  line  of 
Elm  avenue,  as  depicted  on  the  Block  Book,  and  that  since 
the  passage  of  said  Ordinance  the  same  description  holds 
good  in  regard  to  transfers  made. 

I  cannot  find  that  Elm  avenue  was  ever  cut  through  and 
used  as  a  public  street,  or  that  there  has  been  any  dedication 
by  the  owners  of  the  contiguous  properties  of  any  portion 
of  their  respective  lots  as  a  part  of  Elm  avenue. 

I  also  find  on  looking  over  the  Van  Ness  Map  and  the 
Wheaton  Map  of  1867,  that  no  street  was  depicted  as  run- 
ning through  that  block. 

I  therefore  must  advise  you  that,  under  the  law,  the 
Ordinance  mentioned  in  the  petition  presented  to  your 
Honorable  Board,  viz.:  Ordinance  No.  1607,  was  without 
effect  and  void,  and  would  suggest  that  the  petition  be 
granted. 

Respectfully, 

PERCY  V.  LONG. 
City  Attorney. 
Board  of  Supervisors 
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Advising  Board  of  Education  of  Status  of  Appeal  by  City 
in  Cas«s  of  Laura  Fowler  and  Ada  Martin  Against 
Board  of  Education. 

San  Francisco,  Cal.,  April  20,  1908. 

Gentlemen :  I  have  your  communication  in  which  you 
request  an  opinion  as  to  the  liability  of  the  School  Depart- 
ment in  the  actions  of  Laura  Fowler  and  Ada  Martin  vs. 
the  Board  of  Education,  and  requesting  what  course  may  be 
pursued   in   both   instances. 

The  status  of  both  cases  is  the  same.  Judgments  were 
rendered  in  favor  of  both  plaintiffs  in  the  Superior  Court, 
and  notices  of  appeal  and  undertakings  on  appeal  were  duly 
filed.  As  far  as  I  am  able  to  learn  the  transcript  on  appeal 
was  filed  with  the  Clerk  of  the  District  Court  of  Appeals 
immediately  preceding  the  fire  of  April  18,  1906.  I  am  pre- 
paring to  have  these  records  restored  in  order  that  the 
appeal  may  be  prosecuted  to  an  early  determination. 

From  an  examination  made  into  the  facts  in  these  cases, 
I  am  satisfied  that  the  Board  of  Education  has  good 
grounds  for  appeal  in  both  instances  and  expect  a  reversal 
of  the  judgments  of  the  lower  court.  It  is  true  that  judg- 
ments were  rendered  some  time  in  1903  or  1904,  one  in 
favor  of  Laura  Fowler  for  something  like  nine  thousand 
($9,000)  dollars,  and  one  in  favor  of  Ada  Martin  for  some- 
thing like  one  thousand  one  hundred  ($1,100)  dollars,  but 
it  is  not  true  that  these  judgments  have  accumulated  in 
anything  like  the  amount  stated  by  their  counsel,  as  the 
only  accumulation  could  be  by  way  of  interest. 

There  are  many  objections  which  can  be  raised  on  appeal 
in  these  actions,  and  I  am  strongly  of  the  opinion  that  they 
are  of  such  importance  to  the  Board  of  Education  and  to 
the  City  and  County  of  San  Francisco  that  they  should  not 
be  left  unsettled. 

I  therefore  advise  you  that  this  office  will  use  all  possible 
speed  in  bringing  both  cases  to  a  hearing  and  respectfully 
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suggest  that  you  do  nothing  in  the  meantime  that  would 
in  any  way  embarrass  these  proceedings. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Education. 


That  No  Probationary  Service  Is  Required  on  Promotion 
to  Higher  Rank  in  the  Police  Department. — That  at 
Least  Three  Names  Should  Be  Certified  for  Each 
Appointment. 

San  Francisco,  Cal.,  April  21,  1908. 

Gentlemen :  I  have  your  inquiry  regarding  the  standing 
of  Wade  H.  Clay,  a  Corporal  of  Police,  in  which  the  follow- 
ing facts  appear: 

On  October  15,  1907,  said  Wade  H.  Clay  was  appointed 
a  Corporal  of  Police  in  the  Police  Department  of  the  City 
and  County.  On  January  20,  1908,  the  Civil  Service  Com- 
mission passed  a  resolution  changing  the  probationary 
period  of  said  Clay  and  some  seven  other  Corporals  from 
six  months  to  three  months  for  the  purpose,  I  understand, 
to  permit  said  Corporals  to  compete  in  the  examinations  for 
the  promotion  to  the  rank  of  Sergeant  of  Police,  held  on 
the  8th  day  of  February,  1908. 

Your  question  is  whether  said  Clay  was  eligible  to  par- 
ticipate in  these  examinations. 

The  Police  Chapter  of  the  Charter  (Article  VIII)  pro- 
vides that  the  Board  of  Police  Commissioners  shall  have 
power  to  "appoint,  promote,  suspend,  disrate  or  dismiss  any 
member  of  the  Department  in  the  manner  hereinafter  pro- 
vided." (Section  i,  Chapter  III,  Article  VIII.)  It  is  then 
provided  in  Section  i,  Chapter  VI,  Article  VIII :  "All  pro- 
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motions  in  the  Department  shall  be  from  the  next  lower 
rank,  seniority  of  service  and  meritorious  public  service 
being  considered;"  and  again  in  Section  i,  Chapter  IX  of 
the  same  Article:  "All  new  appointments  and  all  promo- 
tions made  after  this  Charter  goes  into  effect  shall  be 
subject  to  and  governed  by  Article  XIII  of  this  Charter." 

Section  8  of  Article  XIII  of  the  Charter  provides  that  pro- 
motions shall  be  made  upon  ascertained  merit  and  seniority 
of  service  and  standing  upon  examination,  such  examina- 
tions to  be  competitive  among  members  of  the  next 
lower  rank. 

Section  lo  of  Article  XIII  provides  that  "such  appoint- 
ments shall  be  on  probation  for  a  period  to  be  fixed  by  the 
rules  of  the  Commissioners,  but  such  rules  shall  not  fix 
such  period  at  exceeding  six  months,"  and  further  that  "at 
or  before  the  expiration  of  the  period  of  probation,  the 
head  of  the  department  or  office  in  which  the  candidate  is 
employed  may,  by  and  with  the  consent  of  the  Commis- 
sioners, discharge  him  upon  assigning  in  writing  his  reason 
therefor  to  the  Commissioners.  If  he  is  not  then  discharged 
his  appointment  shall  be  complete." 

The  Civil  Service  Commissioners  are  given  power,  in  Sec- 
tion 3  of  Article  XIII,  to  make  rules  to  carry  out  the  pur- 
poses of  the  Article,  and  the  Board  of  Police  Commis- 
sioners are  authorized,  in  Section  2,  Chapter  III,  of  Article 
VIII,  to  provide  rules  for  the  "government,  discipline,  equip- 
ment and  uniform  of  the  Department." 

In  accordance  with  this  authority,  the  Civil  Service  Com- 
missioners have  adopted  Rule  No.  22,  designated  "Period  of 
Probation,"  which  reads  as  follows: 

"Each  appointment  shall  be  made  on  probation  for  a 
period  of  six  months  from  the  date  of  appointment,  and 
during  such  period  the  appointing  officer  may,  with  the 
consent  of  the  Commissioners,  discharge  an  appointee  upon 
assigning  in  writing  his  reason  therefor  to  the  Commis- 
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sioners.  It  is  expressly  understood,  however,  that  this  rule 
applies  only  to  such  classes  of  positions  in  which  the  em- 
ployment is  continuous  and  permanent." 

And  the  Police  Commissioners  have  adopted  Rule  No. 
12,  designated  "Appointments,"  and  reading: 

"Every  person  appointed  on  the  police  force  shall  be  con- 
sidered as  on  probation  for  a  period  of  six 'months,  and  if  at 
the  expiration  of  such  six  months'  trial  a  patrolman  shall 
have  proven  himself  capable,  faithful  and  efficient  in  the 
service,  he  shall  be  so  reported  by  his  commanding  officer 
to  the  Chief  of  Police,  and  if  he  shall  have  proven  himself 
otherwise  it  shall  be  so  reported  and  he  shall  be  dealt  with 
as  provided  for  in  Section  lo.  Article  XIII,  of  the  Charter 
of  the  City  and  County  of  San  Francisco." 

There  is  nothing  in  these  provisions  of  the  Charter  nor 
in  the  rules  of  the  Commissioners  requiring  any  period  of 
probation  in  the  case  of  promotion,  and  it  is  therefore  un- 
necessary to  go  into  the  question  as  to  which  Department 
can  establish  such  period  in  the  case  before  us.  No  pro- 
bation service  being  required  at  the  time  of  Clay's  appoint- 
ment, he  obtained  the  rank  of  Corporal  immediately  upon 
assuming  that  position  and  was  from  that  time  in  a  posi- 
tion to  participate  in  the  examinations  for  promotion. 
Upon  a  full  examination  of  the  Charter  provisions,  I  am 
convinced  that  it  was  the  intention  of  the  framers  of  the 
Charter  that  promotions  should  take  effect  immediately 
and  should  not  be  subject  to  the  uncertainty  of  a  proba- 
tionary period. 

Accepting  this  view,  apparently  the  only  power  given 
your  Board  to  in  any  way  regulate  promotions  in  the  De- 
partment is  that  to  choose  from  the  names  certified  for  pro- 
motions by  the  Civil  Service  Board.  In  this  respect  Section 
8  of  Article  XIII  provides:  "The  Commissioners  (Civil 
Service)  shall  submit  to  the  appointing  power  the  names  of 
not  more  than  three  applicants  having  the  highest  rating  for 
each  promotion." 
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Rule  19  adopted  by  the  Civil  Service  Commission  reads 
as  follows : 

"In  answer  to  each  requisition  for  certifications  from  an 
eligible  register,  only  the  highest  name  on  such  eligible 
register  shall  be  certified." 

In  my  opinion  this  rule,  providing  for  the  certification  of 
only  the  highest  name  on  each  eligible  list,  is  invalid  and 
beyond  the  scope  of  the  powers  of  the  Civil  Service  Com- 
mission. This  matter  was  fully  considered  by  my  prede- 
cessor, Mr.  Franklin  K.  Lane,  and  in  an  opinion  rendered 
by  him  July  28,  1903,  at  the  request  of  the  Board  of  Health, 
this  rule  was  held  to  be  invalid,  and  the  Board  held  to 
be  entitled  to  the  certification  of  more  than  one  name  from 
which  to  choose.  In  this  opinion  the  decision  of  Judge 
Sloss,  in  the  case  of  Muller  vs.  Board  of  Health,  an  action 
in  the  Superior  Court  of  this  City  and  County,  was  quoted 
as  sustaining  the  same  view.  I  am  unable  to  obtain  the 
records  in  this  case,  but  I  believe  that  it  has  been  cor- 
rectly quoted. 

Mr.  Lane  has  said,  in  the  opinion  mentioned,  that  "The 
Board  of  Health  is  designated  as  the  appointing  power  in 
the  Section  of  Article  X,  above  quoted ;  that  is  to  say,  it  is 
given  power  to  appoint,  etc.  By  certifying  but  one  name 
the  Civil  Service  Commission  takes  away  all  right  of  selec- 
tion, and  itself  becomes  in  fact  the  real  appointing  power." 

In  the  case  of  People  vs.  Mosher,  3  Mun.  Corp.  Cas.,  762, 
(New  York  Court  of  Appeals)  the  Court,  in  passing  on  a 
Civil  Service  Statute,  said : 

"If  the  Civil  Service  Commissioners  have  power  to  certify 
to  the  appointing  officers  only  one  applicant  of  several 
who  are  eligible,  and  whom  they  have,  by  their  own 
methods,  ascertained  to  be  fitted  for  a  particular  position 
and  their  decision  is  final,  or  if,  where  more  are  certified, 
the  one  graded  highest  must  be  appointed,  then  the  Civil 
Service    Board    becomes    and    is    the    actual    appointing 


98 


power.  *  *  *  Earl}'  in  the  history  of  the  Civil  Service 
reform  in  this  country  the  signification  of  the  word  'ap- 
pointed' was  considered  in  connection  with  the  United 
States  Civil  Service  Statute.  The  United  States  Attorney 
General,  in  discussing-  that  question,  said :  'If  to  appoint  is 
merely  to  do  a  formal  act  (that  is,  merely  to  authenticate 
a  selection  not  made  by  the  appointing  power),  then  there  is 
no  constitutional  objection  to  the  designation  of  officers  by 
a  competitive  examination  or  any  other  mode  of  selection 
which  Congress  may  prescribe  or  authorize,  but,  if  appoint- 
ment implies  an  exercise  of  judgment  and  will,  the  officer 
must  be  selected  according  to  the  judgment  and  will  of  the 
person  or  body  in  whom  the  appointing  power  is  vested  by 
the  Constitution,  and  the  mode  of  selection  which  gives  no 
room  for  the  exercise  of  that  judgment  and  will  is  inadmis- 
sible.' (13  Opinions  Attorney  General,  516.)  *  *  *  The 
decision  of  this  and  other  courts.  State  and  Federal,  as  to 
the  meaning  of  'appointment'  and  what  constitutes  an  ap- 
pointment under  the  law,  are  to  the  efifect  that  the  choice 
of  a  person  to  fill  an  office  constitutes  the  essence  of  an 
appointment ;  that  the  selection  must  be  the  discretionary 
act  of  the  officer  or  board  clothed  with  the  power  of  appoint- 
ment ;  that  while  he  or  it  may  listen  to  the  recommendation 
or  advice  of  others,  yet  the  selection  must  finally  be  his  or 
its  act  which  has  never  been  regarded  or  held  to  be  min- 
isterial. *  *  *  Thus  it  is  seen  that  the  authorities  upon 
the  subject  and  the  opinion  of  those  who  have  been  con- 
nected with  the  Civil  Service  reform  from  its  inception  all 
agree  in  the  conclusion  that  the  power  of  selection  of  a 
public  officer  is  and  should  be  vested  alone  in  the  officers  or 
boards  authorized  to  appoint,  although  it  be  limited  to  the 
persons  possessing  the  qualifications  required  by  the  Civil 
Service  Statutes  and  rules,  and  that  at  least  some  power  of 
selection  is  necessary  to  constitute  an  appointment,  which 
should  be  exercised  by  the  local  authorities  independently 
of  the  Civil  Service  Commission." 

Subdivision  i,  Section  i,  Chapter  III,  Article  VIII,  of  the 
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Charter,  gives  the  PoHce  Commissioners  power  to  "ap- 
point, promote,  suspend,  disrate  or  dismiss  any  members 
of  the  Department,"  a  power  which  cannot  be  limited  by 
the  rules  of  any  other  Board  in  the  light  of  this  decision. 

There  are  a  great  number  of  cases  which  might  be  cited 
to  the  same  effect,  but  it  is  unnecessary  in  this  opinion  to 
dwell  further  upon  a  conclusion  which  has  been  so 
universally  accepted  by  all  the  Courts  to  whom  the  question 
has  been  presented. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Police  Commissioners. 


That  a  Fireman  Who  Is  Reduced  in  Rank  at  His  Own 
Request  Is  Not  Entitled  to  Restoration  to  Former  Rank. 

San  Francisco,  Cal.,  April  28,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
April  23,  1908,  in  which  the  following  facts  appear : 

First — In  August,  1906,  James  Walsh,  who  was  at  that 
time  a  regular  Lieutenant  in  the  Fire  Department,  made 
application  to  your  Board  for  a  transfer  from  the  posi- 
tion of  Lieutenant  of  Engine  Co.  No.  31  to  hoseman  of 
Engine  Co.  No.  13.  That  this  request  was  granted  and  the 
said  Walsh  was  appointed  hoseman  of  Engine  Co.  No.  13 
by  your  Board,  which  position  he  has  filled  until  the  present 
time,  drawing  the  salary  of  hoseman  and  appearing  as  such 
on  the  register  of  employes ;  that  he  now  makes  request 
of  your  Board  to  be  assigned  to  his  original  position  of 
Lieutenant  of  Engine  Co.  No.  31. 

Upon  these  facts  your  Board  requests  an  opinion  as  to 
Walsh's  standing  in  the  Department  and  whether  by  volun- 
tarily applying  for  and  being  granted  a  transfer  from  the 
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position  of  Lieutenant  of  Engine  Co.  No.  31  to  that  of  hose- 
man  of  Engine  Co.  No.  13,  he  reHnquished  all  rights  and 
claims  to  the  rank  and  position  of  Lieutenant  in  the  Fire 
Department. 

I  am  of  the  opinion  that  the  action  taken  in  August,  1906, 
amounted  to  a  resignation  from  the  position  of  Lieutenant 
and  an  acceptance  of  the  position  of  hoseman,  which  is  of 
an  inferior  rank. 

It  is  evident  that  Walsh  could  not  hold  both  positions 
nor  retain  any  claim  to  the  position  of  Lieutenant  while 
performing  the  duties  of  hoseman  and  drawing  a  hoseman's 
salary. 

Accepting  this  view,  you  are  advised  that  his  standing  in 
the  Department  is  that  of  hoseman  and  not  that  of  Lieu- 
tenant. 

Second — You  also  request  an  explanation  of  the  opinion 
rendered  at  the  request  of  your  Board  on  March  21,  1908, 
regarding  the  paj^ment  of  service  men  in  your  Department. 

The  matter  of  vacations  for  members  of  the  Fire  Depart- 
ment was  settled  by  the  amendment  to  the  Charter  adopted 
November  5.  1907.  Any  additional  leaves  of  absence 
would  have  to  be  granted  under  the  rules  of  the  Depart- 
ment for  the  promotion  of  efficiency  in  the  service  as  set 
forth  in  the  opinion  of  Mr.  Franklin  K.  Lane,  May  4,  1900, 
and  such  conditions  may  be  attached  to  such  leaves  of 
absence  as  your  Board  may  see  fit. 

I  can,  therefore,  see  no  reason  for  assuming  that  leaves 
of  absence  granted  beyond  the  time  allowed  by  the  Charter 
must  be  granted  without  loss  of  pay.  The  Charter 
provides  (Section  10.  Chapter  I,  Article  IX)  that  "no 
member  or  employee  of  the  Fire  Department  shall  be  en- 
gaged in  any  other  employment."  From  this  we  must 
assume  that  it  was  the  intention  to  keep  the  members  of 
the  Department  on  duty  and  in  the  employ  of  the  Depart- 
ment solely ;  that  leaves  of  absence  are  to  be  granted  as 
vacations  and  not  for  other  purposes.  If,  in  your  opinion  it 
is  proper  to  grant   further   leaves  of  absence   for   limited 
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periods,  the  standing  of  the  members  of  the  Department 
cannot  be  thereby  affected,  and,  as  said  above,  the  granting 
of  such  leaves  is  entirely  within  your  discretion  and  control. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Fire  Commissioners. 


That  It  Is  Within  the  Power  of  the  Board  of  Education 
to  Refund  Rentals  Received  From  Property  Destroyed 
Before  the  End  of  the  Term. 

San  Francisco,  Cal.,  May  9,  1908. 

Gentlemen:  You  request  an  opinion  as  to  the  liability 
of  the  Board  of  Education  to  refund  the  sum  of  three  hun- 
dred and  sixty-two  dollars  and  thirty  cents  ($362.30)  to 
Edward  F.  Burns,  that  being  the  amount  claimed  by  him 
as  rental  of  the  property  located  on  Post  street  near  Grant 
Avenue  for  the  13  days  of  April,  1906,  immediately  follow- 
ing the  fire  of  that  year. 

The  original  lease  given  by  your  Board  to  Burns  pro- 
vided that  in  the  event  of  the  destruction  of  the  buildings 
situated  on  said  property,  by  fire  or  otherwise,  that  the 
lessee  should,  at  his  own  cost  and  expense,  restore  the  same 
to  the  condition  that  they  were  in  previous  to  or  at  the 
time  of  the  destruction ;  this,  I  understand,  Mr.  Burns  has 
not  done.  The  failure  to  comply  with  these  terms  of  the 
lease  may  be  considered  a  subject  of  such  damage  to  the 
Board  as  would  offset  any  claim  Mr.  Burns  would  have 
against  you.  However,  I  am  informed  that  your  Board  has 
been  paid  all  of  the  insurance  upon  the  property  and  that 
this  has  been  considered  ample  recompense  for  the  destruc- 
tion of  the  buildings. 

The   common   practice   among   individuals   in   these   in- 
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stances  has  been  to  refund  portions  of  rentals  so  paid 
previous  to  the  fire,  and  it  is  entirely  within  your  discretion 
whether  or  not  you  should  follow  that  practice.  In  my 
opinion  your  Board  can  very  properly  waive  any  technical 
objection  to  the  presentation  of  the  claim  and  make  refund 
of  the  amount  paid  as  demanded. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Education. 


That  the  Tax  Collector  May  Issue  New  Deeds  to  Correct 
Errors  in  Original  Deeds  of  Property  Sold  for  Non- 
Payment  of  Taxes. 

San  Francisco,  Cal.,  May  27,  1908. 

Dear  Sir:  Replying  to  your  communication  of  ]\Iay  15th, 
requesting  advice  as  to  whether  you  may  issue  new  deeds 
to  property  sold  for  non-payment  of  taxes  for  the  purpose 
of  correcting  errors  or  omissions  in  the  original  deeds,  1 
have  to  advise  that  I  can  find  no  objection  to  the  issuance 
of  such  deeds  providing  they  are  issued  by  you  before 
advantage  is  taken  of  such  errors  or  omissions  by  original 
owners. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Tax  Collector. 


103 


That  the  Position  of  Interpreter  of  the  Greek  and 
Roumanian  Languages  for  Police  Court  Is  Not  Covered 
by  Civil  Service. 

San  Francisco,  Cal.,  May  27,  1908. 

Gentlemen:  I  am  in  receipt  of  your  communication 
of  May  27,  1908,  inquiring  whether  the  appointment  of  an 
interpreter  of  the  Greek  and  Roumanian  languages  by  the 
Judges  of  the  Police  Court  of  this  City  should  be  governed 
by  the  Civil  Service  provisions  of  the  Charter. 

Section  11  of  Article  XIII  of  the  Charter  names  the  offices 
and  departments  of  the  City  and  County  to  which  the 
provisions  of  the  Civil  Service  Article  shall  apply.  This 
Section  includes  stenographers  of  the  Police  Courts,  but 
does  not  mention  interpreters.  I  am  unable  to  find  any 
other  provision  in  the  Charter  limiting  the  appointment 
of  interpreters  provided  for  by  Ordinances  of  the  Board 
of  Supervisors  under  authority  of  Section  35  of  Article  XVI 
of  the  Charter  as  was  done,  in  the  case  to  which  you  refer, 
and  you  are  therefore  advised  that  such  position  is  not 
subject  to  the  Civil  Service  provisions  of  the  Charter. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

Board  of  Civil  Service  Commissioners. 


That  Chief  of  Department  of  Electricity  Is  a  Civil  Service 
Official  and  May  Be  Removed  Only  After  Trial. 

San  Francisco,  Cal.,  June  6,  1908. 

Gentlemen :  Replying  to  your  request  for  an  opinion  as 
to  whether  your  Commission  has  power  under  the  Charter 
to  dismiss  the  incumbent  of  the  office  of  Chief  of  the  De- 
partment of  Electricity  and  make  a  new  appointment,  I 
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have  to  advise  that  on  November  5,  1907,  Section  3  of 
Chapter  IX  of  Article  IX  of  the  Charter  was  amended  to 
read  as  follows: 

"The  Joint  Commission  may  appoint  such  assistants  and 
other  employes  as  may  be  necessary  to  efficiently  main- 
tain, extend  and  repair  the  Department  of  Electricity  at  all 
times.  All  appointments  shall  be  made  subject  to  the  pro- 
visions of  Article  XIII  hereof.  The  number  and  compen- 
sation of  all  such  assistants  and  other  employes  of  the  De- 
partment of  Electricity  shall  be  fixed  annually  by  the 
Supervisors,  but  no  compensation  to  any  of  such  persons 
shall  be  greater  than  is  paid  in  similar  employments.  Any 
person  who,  under  a  classification  of  positions  by  the  Civil 
Service  Commission,  has  been  appointed  in  conformity  with 
Article  XIII  of  this  Charter  and  who  has  served  the  proba- 
tion period  required  by  said  Article,  is  hereby  declared 
appointed  within  the  provisions  of  the  Article  XIII  to  said 
position  so  classified. 

Although  there  is  some  doubt  as  to  whether  such  amend- 
ment was  properly  submitted  and  adopted,  there  is  no 
question  as  to  the  intention  to  place  all  employes  of  the 
Department  of  Electricity  under  Civil  Service,  and  this 
includes  such  employes  as  are  appointed  subsequent  to  the 
adoption  of  the  amendment  as  well  as  those  who  were  in  the 
Department  at  that  time  under  appointment  in  accordance 
with  Civil  Service  examination. 

You  are  therefore  advised  that  your  power  to  remove 
the  Chief  of  the  Department  of  Electricity  is  subject  to  the 
requirements  of  Civil  Service  provisions  of  the  Charter. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Commissioners,  Department  of  Electricity. 


105 


That    Amendment    to    the     Tenement     House     Law     Is 

Constitutional. 

San  Francisco,  Cal.,  June  8,  1908. 

Gentlemen  :  I  am  in  receipt  of  your  request  to  be  advised 
whether  or  not  Sections  20,  22  and  24  of  Ordinance  No.  243, 
known  as  "The  Tenement  House  Law,"  as  amended,  are  in 
my  opinion  constitutional. 

In  ex  parte  Green,  94  Cal.,  387,  the  court  said : 

"A  municipal  ordinance  passed  in  virtue  of  the  implied 
power  of  the  municipality  must  be  reasonable,  consonant 
with  the  general  powers  and  purposes  of  the  corporation 
and  not  inconsistent  with  the  laws  or  policies  of  the  State." 

Again  in  Hellman  vs.  Shoulters,  114  Cal.,  136,  it  was  held: 

"There  is  no  constitutional  provision  which  requires  the 
uniform  operation  of  municipal  laws." 

The  only  grounds  upon  which  the  Ordinance  might  be 
attacked  with  any  hope  of  success  are  those  of  unreasonable- 
ness and  unfair  discrimination  in  the  exemption  from  the 
provisions  of  the  sections  of  corner  lots  less  than  100  feet 
in  depth. 

Discussing  an  ordinance  objected  to  on  these  grounds, 
the  court  in  ex  parte  Lemon,  143  Cal.,  553,  says : 

"In  ex  parte  Haskell,  112  Cal.,  412,  416,  this  court  said: 
Tt  is  urged  *  *  *  that  the  particular  provision  in  ques- 
tion is  unreasonable  and  oppressive  and  that  it  is  unequal 
and  unlawfully  discriminating.'  *  *  *  A  municipal  ordi- 
nance must  be  very  clearly  obnoxious  to  such  objections  as 
those  made,  or  some  one  of  them,  before  it  will  be  declared 
invalid  by  the  courts.  Every  intendment  is  to  be  indulged 
in  favor  rf  its  validity  and  all  doubts  resolved  in  a  way  to 
uphold  the  law-making  power;  and  a  contrary  conclusion 
will  never  be  reached  upon  light  consideration.  It  is  the 
province  and  right  of  the  municipality  to  regulate  its  local 
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affairs — within  the  law,  of  course — and  it  is  the  duty  of 
the  courts  to  uphold  such  regulations,  except  it  manifestly 
appear  that  the  ordinance  or  by-law  transcends  the  power 
of  the  municipality  and  contravenes  rights  secured  to  the 
citizen  by  the  Constitution  or  laws  made  in  pursuance 
thereof." 

In  my  opinion  the  said  Sections  as  amended  are  not  open 
to  these  objections,  and  you  are  advised  that  the  said  Sec- 
tions are  constitutional. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 

Chairman  of  the  Public  Buildings  Committee  of  the  Board 
of  Supervisors. 


That  the  Department  of  Electricity  Is  Liable  for  Rental  of 
Premises  Held  Over  at  the  Same  Rate  as  Fixed  in 
Original  Lease. 

San  Francisco,  Cal.,  June  9,   1908. 

Dear  Sir :  Replying  to  your  request  to  be  advised 
whether  the  Department  of  Electricity  is  liable  for  the 
rental  of  premises  2032-34  Steiner  street,  or,  in  the  light  of 
notice  by  the  Department  to  the  owner,  of  vacation  of  No. 
2034  Steiner  street,  for  the  rental  of  No.  2032  Steiner  street 
only,  being  the  only  portion  of  the  premises  now  occupied, 
you  are  advised  as  follows: 

By  Section  1945  of  the  Civil  Code  it  is  provided : 

"If  a  lessee  of  real  property  remains  in  possession  thereof 
at  the  expiration  of  the  hiring,  and  the  lessor  accepts  rent 
from  him,  the  parties  are  presumed  to  have  renewed  the 
hiring  on  the  same  terms  and  for  the  same  time,  not  exceed- 
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ing  one  month  when  the  rent  is  payable  monthly,  nor  in 
any  case  one  year." 

Referring  to  the  written  agreement  under  which  you 
entered  into  possession,  it  appears  that  the  Department 
rented  "the  premises  at  2032-34  Steiner  street  from  William 
Thost  at  a  total  rental  for  both  places  of  $135  per  month 
for  a  period  of  one  year  from  and  after  April  19,  1907." 
You  would,  in  the  light  of  Section  1945,  Civil  Code,  be  pre- 
sumed, without  some  showing  to  the  contrary,  to  have 
renewed  the  hiring  on  the  same  terms  as  set  forth  in  the 
written  lease,  but  for  a  term  not  exceeding  one  month.  It 
would  appear  that  you  have  notified  the  lessor  that  you 
no  longer  desire  No.  2034  Steiner  street,  but  do  desire  to 
remain  in  possession  of  No.  2032  Steiner  street,  but  upon 
new  and  different  terms.  This  the  lessor  is  unwilling  to 
accede  to. 

You  are  therefore  advised  that  one  of  two  courses  only 
is  open  to  you — either  to  pay  the  total  rental  for  both  floors 
or  to  surrender  possession  of  the  premises  and  terminate 
the  lease  as  to  both  floors.  As  the  written  lease  expired 
April  19,  1908,  you  may,  if  you  see  fit,  terminate  your 
tenancy  on  June  19,  1908,  at  which  time  rental  would  be 
due  for  the  next  month. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 
W.  R.  Hewitt,  Esq., 

Chief  Department  of  Electricity, 
2032  Steiner  Street,  City. 
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That  Health  Regulations  Are  Matters  of  Local  Concern 
and  That  Charter  Provisions  Relating  Thereto  Will 
Control  as  Against  General  Laws. 

San  Francisco,  Cal.,  June  i6,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
June  5,  1908,  requesting  to  be  advised : 

"If  it  is  incumbent  upon  the  Board  of  Health  of  this  City 
and  County  to  enforce  in  the  City  and  County  the  laws 
of  the  State,  or  if  said  laws  should  be  enforced  by  the  State 
Inspector?" 

Your  communication  is  accompanied  by  a  copy  of  a  letter 
from  Dr.  Raymond  Russ,  Medical  Inspector  of  the  State 
Board  of  Health,  calling  the  attention  of  the  City  Board  of 
Health  to  a  regulation  of  the  State  Board  of  Health  for- 
bidding the  transportation,  shipment  or  conveyance  of 
manure  from  the  City  and  County  of  San  Francisco  into 
other  cities,  counties,  or  cities  and  counties,  of  the  State 
without  inspection,  and  issuance  of  certificate  of  inspection 
by  a  member  or  inspector  of  the  United  States  Public 
Health  and  Marine  Hospital  Service,  and  directing  the  en- 
forcement of  said  order  by  Health  Boards,  health  officers 
and  health  authorities  of  the  various  cities  and  counties  of 
the  State  within  their  respective  jurisdiction. 

A  consideration  of  this  communication  suggests  the 
question  whether  or  not  the  Board  of  Health  of  the  City 
and  County  of  San  Francisco  is  required  to  enforce  within 
the  limits  of  the  municipality  the  orders,  rules  and  regu- 
lations of  the  State  Board  of  Health. 

By  Section  2979  of  the  Political  Code  it  is  provided  that 
the  State  Board  of  Health  "may  advise  all  local  health 
authorities,  and,  when  in  its  judgment  the  public  health  is 
menaced,  it  shall  control  and  regulate  their  action.  It  shall 
have  general  power  of  inspection,  examination,  quarantine 
and  disinfection  within  this  State.     *     *     *     it  gi^all  have 
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power  to  adopt  and  enforce  rules  and  regulations  for  the 
execution  of  its  duties  under  this  Section." 

By  Section  2984  of  the  Political  Code,  as  amended  March 
I,  1907,  it  is  provided  that  Boards  of  Health  of  munici- 
palities "shall  enforce  all  orders,  rules  and  regulations  con- 
cerning health  and  quarantine  as  prescribed  or  dictated  by 
the  State  Board  of  Health." 

Prior  to  the  adoption  of  the  Charter  of  the  City  and 
County  of  San  Francisco  both  of  the  aforementioned  Sec- 
tions of  the  Political  Code  were  in  force  in  substantially 
the  same  form,  and  unquestionably  controlled  as  to  the 
then  existent  Board  of  Health  of  the  City  and  County  of 
San  Francisco. 

The  Charter  in  Section  3  of  Article  X  sets  forth  the 
powers  of  the  Board  of  Health,  and  Section  4  defines  its 
duties.  Among  the  powers  conferred  are  the  "management 
and  control  of  the  City  and  County  hospitals,  almshouses, 
ambulance  service,  municipal  hospitals,  receiving  hospitals 
and  of  all  matters  pertaining  to  the  preservation,  promo- 
tion and  protection  of  the  lives  of  the  inhabitants  of  the 
City  and  County.  It  shall  have  the  sanitary  supervision  of 
the  disposition  of  garbage,  offal  and  other  offensive  sub- 
stances." 

Among  its  duties  are  the  enforcement  of  "all  ordinances, 
rules  and  regulations  which  may  be  adopted  by  the  Super- 
visors for  the  carrying  out  and  enforcement  of  a  good  sani- 
tary condition  in  the  City  and  County  for  the  protection  of 
the  public  health." 

The  Charter  was  adopted  under  the  authority  of  Section 
8  of  Article  XI  of  the  Constitution  of  the  State  of  Cali- 
fornia, which  provides  that  upon  the  adoption  of  a  Charter 
by  a  City  or  City  and  County  and  its  approval  by  the  Legis- 
lature, the  Charter  shall  become  the  organic  law  of  the  City 
or  City  and  County,  and  supersede  all  laws  inconsistent 
with  such  Charter. 

In  the  case  of  People  vs.  Williamson,  135  Cal.,  415,  a 
case  involving  a  consideration  of  the  Charter  and  of  the 
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Board    of    Health     therein     provided    for,     the     Supreme 
Court  said : 

"It  is  evident  that  the  powers  conferred  upon  and  the 
duties  required  of  this  Board  are  stricth'  municipal  in  their 
character.  All  that  is  required  of  the  Board  is  peculiarly 
for  the  inhabitants  of  the  City  and  not  directly  for  the 
benefit  of  anj'one  else.  The  Charter  supersedes  all  laws 
inconsistent  therewith.  The  Charter  is  itself  a  law  of  the 
State.  It  matters  not  for  this  purpose  whether  it  is  a 
Statute  passed  by  the  Legislature  or  by  a  Board  of  Free- 
holders with  a  referendum  to  the  people.  In  either  view  it 
is  law  and  made  so  by  authority  of  the  people  of  the  State. 
We  must  presume,  if  these  provisions  are  valid,  that  in 
creating  the  Charter  and  making  it  a  law  the  people  have 
adopted  the  means  in  their  judgment  likely  to  protect  the 
people  of  the  State  from  such  dangers." 

And  again  further  on  the  Court  said : 

"Provisions  in  the  Freeholders'  Charter  on  the  subject  of 
health  concerns  municipal  affairs.  In  fact,  it  would  be  a 
strange  thing  for  a  city  government  not  to  be  clothed  with 
power  to  deal  with  matters  relating  to  the  health  of  its 
inhabitants.  It  is  quite  true  that  the  preservation  of  health 
concerns  the  whole  State  as  well  as  the  City.  In  such  mat- 
ters it  may  be  found  necessary  for  the  State,  b}''  general 
laws  operating  outside  as  well  as  in  cities,  to  provide  against 
the  spread  of  contagious  diseases  and  like  matters.  I  can 
see  no  reason,  therefore  why  the  Charter  provisions  are  not 
valid  and  if  there  be  any  laws  inconsistent  therewith  they 
are,  by  the  plain  terms  of  the  Constitution,  to  that  extent 
superseded." 

And  further  on,  in  a  concurring  opinion,  McFar- 
land,  J.,  says : 

"As  the  preservation  of  the  public  health  of  all  the  people 
depends  upon  proper  regulations  in  every  part  of  the  State, 
the   Legislature  has  power  to  pass  laws  on   that   subject 
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enforceable  in  every  nook  and  corner  of  our  territory  includ- 
ing those  localities  embraced  within  the  municipalities  as 
well  as  the  most  sparsely  settled  agricultural  or  mining 
districts.  And,  in  my  opinion  whenever  the  provisions  of  a 
municipality,  by  Charter  or  otherwise,  on  the  subject  of 
public  health  conflict  with  laws  of  the  Legislature  on  that 
subject,  the  former  must  yield  because  'in  conflict  with  gen- 
eral laws.'  *  *  *  The  public  health  is  not  a  'municipal 
affair"  in  the  sense  of  excluding  the  jurisdiction  of  the  State 
over  the  subject.  But  there  is  a  wide  scope  of  municipal 
actions  on  this  subject  not  inconsistent  with  general  laws." 

My  conclusion  is,  therefore,  that  the  State  Board  of 
Health  cannot  pass  rules  and  regulations  applying  to  or 
governing  health  conditions  within  the  City  and  County 
of  San  Francisco  and  requiring  the  Board  of  Health  of  said 
City  and  County  to  follow  and  enforce  them.  Such  action 
by  "the  State  Board  of  Health  would  amount  to  an  attempted 
control  of  a  purely  municipal  affair  and  an  exercise  of  those 
powers  which  are  by  the  Charter,  the  organic  law  of  the 
Citv  and  County  of  San  Francisco,  expressly  conferred 
upon  the  Board  of  Health  of  the  City  and  County  of  San 
Francisco.  So  far  as  the  provisions  of  the  Political  Code, 
granting  to  the  State  Board  of  Health  power  and  authority 
to  pass  rules  and  regulations  for  the  preservation  of  health 
within  the  City  and  County  of  San  Francisco  are  concerned, 
they  are  inconsistent  with  the  provisions  of  the  Charter, 
and'  by  virtue  of  Section  8  of  Article  XI  of  the  Constitution 
of  the  State  of  California  expressly  declared  to  be  super- 
seded. 

Whenever  the  Legislature  may  deem  it  necessary  for 
the  preservation  of  the  public  health  to  pass  a  general  law 
of  uniform  operation  affecting  all  localities,  as  well  in 
municipalities  as  out.  or  in  other  words  a  State  law, 
then  in  my  opinion  it  would  be  the  duty  of  the  Board  of 
Health  of  this  City  and  County  to  enforce  the  same  and 
not  the  duty  of  the  State  Inspector  or  the  State  Board  of 
Health.     The  State  Inspector  is  not  authorized  either  to 
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enforce  within  this  City  and  County  the  laws  of  the  State 
or  to  enforce  within  the  municipality  rules  and  regulations 
of  the  State  Board  of  Health  of  the  character  of  the  one 
herewith  presented. 

Respectfully, 

PERCY- V.  LONG, 

City  Attorney. 
Board  of  Health. 


That  the  Board  of  Supervisors  Cannot  by  Ordinance  Per- 
mit Municipal  Institutions  to  Maintain  More  Than  Two 
Cows  Within  the  Prohibitory  Limits. 

San  Francisco,  Cal.,  June  i8,  1908. 

Dear  Sir:  I  am  in  receipt  of  your  letter  of  May  8th,  as 
follows : 

"The  Hospital  and  Health  Committee  of  the  Board  of 
Supervisors  is  prepared  to  recommend  to  said  Board  the 
passage  of  an  Ordinance  making  the  so-called  "Two  Cow 
Limit"  co-extensive  with  the  limits  of  the  City  and  County, 
but  in  making  said  recommendation  it  desires  to  exempt 
only  municipal  institutions  from  the  provisions  of  the  Ordi- 
nance prohibiting  the  keeping  of  more  than  two  cows." 

In  the  matter  of  John  Linehan  on  Habeas  Corpus  (72 
Cal.,  114-116)  it  was  distinctly  held  that  the  City  and 
County  of  San  Francisco  has  power  under  Section  11  of 
Article  XI  of  the  Constitution  and  the  Act  of  April  25, 
1863,  to  enact  an  ordinance  prohibiting  the  keeping  of  more 
than  two  cows  within  certain  portions  of  the  City  limits. 

The  Court  there  says : 

"Subject  to  constitutional  limitations,  legislative  author- 
ity extends  to  the  suppression  or  regulation  of  those  things 
which  are  hurtful  to  the  general  good,  and  as  a  general 
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rule  the  law-making  power  will  be  deemed  the  exclusive 
judge  of  what  is  or  is  not  hurtful.  (Citing  Ex  Parte 
Andrews,  i8  Cal.,  679.) 

"The  necessity  of  legislation  to  restrict  the  unlimited 
herding  of  swine  and  cows  in  thickly  populated  districts  is 
too  apparent  to  need  argument.  Keeping  swine  or  cows  is, 
or  may  be,  an  occupation  and  within  certain  Hmits  may  be 
detrimental  to  health  and  dangerous  to  public  safety." 
(Matter  of  Linehan,  ^2  Cal.,  116.) 

Under  the  above  authority  the  power  of  the  Board  may 
be  deemed  undoubted  to  make  the  "Two  Cow"  limit  co- 
extensive with  the  City. 

The  exemption  of  municipal  institutions  from  the  pro- 
visions of  the  Ordinance  would  make  the  same  discrimina- 
tory and  void.  Individuals  and  institutions  of  whatever 
class  should  fall  within  the  general  inhibitions  of  the  Ordi- 
nance. It  would  be  unreasonable  and  unjust  to  declare 
that,  under  the  same  circumstances,  what  is  a  penal  offense 
when  done  by  one  person  is  allowed  to  be  done  by  another. 
In  other  words,  ordinances  should  be  impartial,  fair  and  just. 

It  is  competent  for  the  Board  to  enact  an  ordinance  allow- 
ing one  cow  or  even  two  cows  to  the  acre  on  large  tracts 
fairly  remote  from  habitation,  provided  said  tracts  are  with- 
out the  limits  fixed  in  the  "Two  Cow"  Ordinance,  and  the 
operation  of  the  Ordinance  is  uniform.  The  Board  may 
not,  however,  designate  certain  tracts  of  land  and  provide 
by  ordinance  that  cows  may  be  maintained  thereon,  one  or 
two  to  the  acre,  for  thereupon  the  ordinance  becomes  dis- 
criminatory and  consequently  void. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
John  E.  Behan,  Esq.. 

Clerk  of  the  Board  of  Supervisors. 
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That  the  Petitions  of  Electors  for  a  Special  Election  to 
Submit  the  Acquisition  of  the  United  Railroads  and 
Other  Utilities  Is  Sufficient,  and  the  Signature  Thereto 
Should  be  Verified. 

San  Francisco,  Cal.,  June  i6,  1908. 

Gentlemen :  In  reply  to  your  letter  of  recent  date 
requesting  to  be  advised  as  follows : 

"Whether  or  not  the  petitions  filed  by  19,406  alleged  duly 
qualified  electors  of  the  City  and  County  of  San  Francisco, 
to  call  a  special  election  for  the  purpose  of  submitting  to 
the  people  of  the  City  and  County  of  San  Francisco  a  propo- 
sition to  issue  bonds  for  the  acquisition  of  franchises  and 
properties  of  the  United  Railroads  of  San  Francisco,  of  the 
California  Street  Cable  Railway  Company,  of  the  Pacific 
States  Telephone  and  Telegraph  Company  and  of  the  Home 
Telephone  Company  are  sufficient  in  form  to  meet  the  re- 
quirements of  law. 

"Your  opinion  is  requested  in  this  regard  by  reason  of  the 
fact  that  the  Board  of  Election  Commissioners  and  the 
Registrar  of  Voters,  who  were  instructed  to  verify  the  sig- 
natures to  said  petitions,  have  requested  the  Board  of  Super- 
visors to  set  aside  moneys  for  the  purpose  of  engaging  extra 
clerical  assistance  necessary  for  said  verification.  Before 
such  action  is  taken  by  the  Committee,  it  is  desirable  that 
your  opinion  be  obtained  in  the  first  instance  as  to  the  form 
and  sufficiency  of  the  petitions." 

I  submit  the  following: 

Article  XII  of  the  Charter,  which  deals  with  the  subject 
of  the  acquisition  of  public  utilities,  provides  in  Section  5 
that  whenever  the  Board  of  Supervisors  shall  determine 
that  the  public  interest  or  necessity  demands  the  acquisi- 
tion, construction  or  completion  of  any  public  utility  or 
utilities  it  shall  specifically  declare  such  intention  by  an 
ordinance,  which  ordinance  also  shall  direct  the  Board  of 
Public  Works  to  procure  and  file  plans  and  estimates  of 
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the  cost  of  original   construction   and   completion  of  such 
public  utility  or  utilities. 

And  Section  3  of  said  Article  XII  provides  that  whenever 
a  petition  signed  by  the  electors  of  the  City  and  County  of 
San  Francisco  equal  in  number  to  15  per  centum  of  all  the 
votes  cast  in  the  City  and  County  at  the  last  preceding 
general  election,  shall  be  presented  to  the  Board  of  Super- 
visors, setting  forth  that  the  signers  of  such  petition  or 
petitions  favor  the  acquisition  of  the  public  utility  or  utili- 
ties therein  named,  it  shall  be  the  duty  of  the  Clerk  of  the 
Board  of  Supervisors  to  immediately  proceed  to  examine 
and  verify  the  signatures  of  such  petition  or  petitions  and 
to  certify  the  result  of  such  examination  to  the  Board  of 
Supervisors. 

If  the  required  number  of  signatures  be  found  to  be  genu- 
ine the  Clerk  shall  transmit  to  the  Mayor  an  authentic  copy 
of  such  petition  or  petitions  without  the  signatures  thereto. 

Upon  receipt  of  the  certificate  of  the  Clerk  stating  that 
the  petition  contains  the  required  number  of  genuine  signa- 
tures, the  Board  of  Supervisors  shall  proceed  in  the  manner 
specified  in  Sections  i  and  2  of  Article  XII.  Having  com- 
plied with  said  Sections  the  Board  of  Supervisors  shall  and 
the  Mayor  may,  formulate,  for  submission  to  the  electors 
at  a  special  election  called  for  the  purpose,  a  separate  propo- 
sition for  the  acquisition  of  each  utility  named  in  such  peti- 
tion, and  all  such  propositions  shall  be  completed  within 
six  months  after  the  filing  of  such  petition. 

The  provisions  of  Sections  i  and  3  of  Article  XII  thus 
make  plain  the  intention  of  the  framers  of  said  Article  to 
be.  that  the  Board  of  Supervisors  shall  have  discretionary 
power  in  all  matters  relating  to  the  acquisition  of  public 
utility  until  the  electors  themselves  petition  as  provided  in 
said  Article,  when  the  Board's  discretionary  powers  cease 
and  the  duty  is  made  mandatory. 

While  Article  XII  of  the  Charter  may  be  subject  to  criti- 
cism because  of  the  general  looseness  of  the  language  em- 
ployed, yet  it  lays  down  a  rule  of  action  with  sufficient 
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clearness  to  be  readily  understood,  if  not  with  sufficient 
definiteness  to  be  easily  followed. 

The  petition  submitted  does  more  than  the  Article 
requires  in  this — instead  of  submitting  simply  the  names 
of  electors  of  said  City  and  County  in  the  required  number, 
it  submits  the  names  and  addresses  of  registered  electors, 
whose  signatures  therefor  are  on  file  with  the  Registrar  of 
Voters,  thus  making  the  work  of  verification  possible. 

The  duty  of  verification  is  placed  upon  the  Clerk  of  the 
Board  of  Supervisors,  and  it  would  seem  to  be  a  sufficient 
performance  on  his  part  if  said  work  of  verification  be  done 
by  subordinates  under  his  control  and  supervision ;  or  by 
the  Clerks  of  any  Department  of  the  City  Government  espe- 
cially qualified  because  of  familiarity  with  the  Records  with 
which  the  comparison  is  to  be  made. 

This  office,  then,  is  of  the  opinion,  that  said  petition  com- 
plies with  the  provisions  of  Article  XII  of  the  Charter,  and 
that  it  is  in  all  essential  features  legally  sufficient. 

Respectfully, 

PERCY  V.  LONG. 

City  Attorney. 
Board  of  Supervisors. 


That  the  Proposed  Bill  Regulating  the  Vacation  of  Unsafe 
and  Unsanitary  Structures  Would  Be  Constitutional 
if  a  Section  Were  Added  Declaring  Such  Structures 
to  be  Public  Nuisances. 

San  Francisco,  Cal.,  June  19,  1908. 

Gentlemen:  I  am  in  receipt  of  your  request  of  June  11, 
1908,  to  be  advised  whether  or  not  the  proposed  bill  "regu- 
lating the  vacation  of  unsafe  and  unsanitary  buildings, 
structures  or  parts  thereof  and  providing  for  the  abatement 
of  nuisances  in  said  buildings,  structures  or  parts  thereof, 
constituting  a  nuisance,"  is  constitutional. 
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I  am  of  the  opinion  that  the  bill,  as  submitted,  is  not  con- 
stitutional. Although  the  Charter,  in  Section  3,  Article  X, 
provides  that  the  Board  of  Health  may  determine  the  nature 
and  character  of  nuisances  and  provide  for  their  abatement, 
I  do  not  construe  this  as  authorizing  the  Board  of  Health 
to  declare  what  are  nuisances,  or  in  other  words  to  exer- 
cise a  legislative  function.  The  Ordinance  in  question 
undoubtedly  attempts  to  delegate  to  them  a  legislative  func- 
tion, which  is  essentially  a  power  of  the  highest  import- 
ance and  confined  by  the  overwhelming  weight  of  decision 
solely  to  the  legislative  department. 

The  defect  in  the  said  Ordinance  can,  however,  be  easily 
remedied  by  adding  thereto  a  section  providing  that  unsafe 
and  unsanitary  structures  or  parts  thereof  are  nuisances. 

The  following  sections  will  confer,  then,  to  the  Board  of 
Health  simply  the  function  and  province  of  determining  and 
ascertaining  whether  or  not  a  building  comes  within  the 
legislative  declaration  of  a  nuisance.  This  is  in  no  sense 
a  legislative  act,  but  simply  a  finding  of  those  facts  which, 
when  found,  make  the  law  operative. 

It  has  been  held  in  the  Board  of  Harbor  Commissioners 
vs.  Excelsior  Redwood  Company,  88  Cal.,  494  that : 

"The  Legislature  cannot  delegate  its  power  to  make  a 
law;  but  it  can  make  a  law  to  delegate  a  power  to  deter- 
mine some  fact  or  state  of  things  upon  which  the  law^  makes, 
or  intends  to  make,  its  own  action  depend.  To  deny  this 
would  be  to  stop  the  wheels  of  government.  (See  Locke's 
Appeal,  72  Pa.  St.,  491.)" 

In  discussing  an  Ordinance,  submitted  to  him  for  an 
opinion  thereon  as  to  its  constitutionality,  ex-City  Attorney 
Franklin  K.  Lane,  at  page  629  of  his  Opinions,  1899-1902, 
said : 

"In  providing,  therefore,  for  the  abatement  of  nuisances 
I  am  of  the  opinion,  that  a  general  ordinance  should  be 
passed  giving  definition  to  the  conditions  under  which  a 
nuisance  may  be  known  to  exist  and  directing  the  Board 


118 

of  Health,  upon  a  determination  that  such  condition  exists, 
to  proceed,  upon  proper  notice,  to  abate  the  same." 

Power  cannot  be  delegated  to  the  Board  of  Health  to 
declare  what  are  nuisances,  but  power  to  determine  whether 
a  nuisance,  as  defined  by  the  general  law  or  ordinance,  does 
or  does  not  exist,  may  be  safely  delegated  to  the  Board  of 
Health. 

Section  8  of  said  Ordinance  in  my  opinion  confers  no 
greater  authority  upon  the  Board  of  Health  than  that  al- 
ready conferred  by  Section  3  of  Article  X  of  the  Charter, 
and  as  it  might  cause  some  doubt  as  to  the  validity  of  the 
Ordinance,  I  suggest  that  it  be  omitted.  In  any  case  where 
the  Board  of  Health  summarily  abates  a  nuisance  they  may 
be  called  upon  to  justify  said  action,  and,  unless  said  abate- 
ment was  justifiable,  it  would  not  avail  them  whether  they 
acted  under  a  constitutional  ordinance  or  not. 

You  are  advised  therefore,  that  a  section  should  be  added 
to  said  Ordinance  declaring  unsafe  and  unsanitary  struc- 
tures, or  parts  thereof,  nuisances :  that  the  wording  of  the 
other  sections  of  the  Ordinance  be  amended  so  as  to  con- 
form to  the  change ;  that  the  procedure  provided  therein  to 
be  taken  by  the  Board  of  Health  be  made  as  simple  as 
possible;  providing,  however,  for  notice  to  the  owner,  an 
opportunity  to  him  to  be  heard,  a  finding  of  the  facts  by 
the  Board  of  Health  and  a  determination  by  them  that  such 
facts  bring  the  structure  or  structures  of  parts  thereof 
within  the  definition  of  nuisances  as  provided  in  the  Ordi- 
nance. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

Hospital  and  Health  Committee, 
Board  of  Supervisors. 
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That  the  Fire  Regulations  Apply  to  All  Property  Within 
the  Fire  Limits  Irrespective  of  Public  or  Private  Own- 
ership. 

San  Francisco,  Cal.,  June  i8,  1908. 

Dear  Sir :  I  am  in  receipt  of  your  communication  with 
enclosure  under  date  of  June  12,  1908,  as  follows: 

"The  enclosed  communication  has  been  received  by  this 
Department  asking  whether  the  Pacific  Improvement  Com- 
pany will  be  allowed  to  rebuild  wood  bunkers  on  ground 
rented  from  the  Board  of  Harbor  Commissioners.  The 
ground  is  located  on  the  west  side  of  East  street  and  within 
"the  fire  limits"  of  this  City  and  County.  The  Building 
Law  does  not  allow  any  frame  (wood)  structure  to  be 
erected  in  the  said  limits ;  therefore  we  are  desirous  to  know 
if  this  and  other  State  property  is  under  our  jurisdiction 
in  matters  relating  to  buildings,  etc.,  according  to  the  Build- 
ing Law,  or  whether  the  State  or  Lessees  are  exempt  from 
such  a  restriction  as  quoted  above." 

In  answer  to  your  inquiry  I  have  to  say  that  the  Consti- 
tution of  the  State  of  California  provides  in  Article  XI, 
Section  11,  as  follows: 

"Any  county,  city,  town  or  township  may  make  and 
enforce  within  its  limits  all  such  local,  police,  sanitary  and 
other  regulations  as  are  not  in  conflict  with  general  laws." 

The  exercise  of  this  police  power,  which  includes  the 
right  of  a  municipality  to  fix  fire  limits  is  further  conferred 
by  the  provisions  of  the  Charter  which  have  the  force  and 
eflfect  of  statutes. 

In  Section  i  of  Chapter  II,  Article  II,  of  the  Charter, 
the  Board  of  Supervisors  are  given  the  power  in  Subdi- 
vision I  "to  ordain,  make  and  enforce  within  the  limits  of 
the  City  and  County  all  necessary  local,  police,  sanitary 
and  other  laws  and  regulations,"  and  in  Subdivision  5  of 
the  same  Section  the  Board  of  Supervisors  is  given  the 
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power  "to  fix  all  limits  within  which  wooden  buildings 
or  structures  shall  not  be  erected,  placed  and  maintained 
and  to  prohibit  the  same  within  such  limits.  Such  limits, 
when  once  established,  shall  not  be  changed  except  by 
extension." 

For  the  purpose  of  carrying  out  the  last  mentioned  pro- 
vision the  Board  of  Supervisors  on  July  5.  1906,  adopted 
an  Ordinance  known  as  Ordinance  No.  31,  in  part  2,  Sec- 
tion 3  of  which,  it  declares : 

"That  portion  of  the  City  and  County  of  San  Francisco 
within  the  boundary  line  in  this  section  hereinafter  set  forth 
shall  be  known  as  the  fire  limits  within  which  it  shall  be 
unlawful  to  erect  or  construct  frame  buildings,  or  to  alter, 
enlarge,  repair,  add  to  or  build  upon  any  building  or  build- 
ings except  in  this  Ordinance  otherwise  provided,  viz :" 

The  Ordinance  then  goes  on  to  prescribe  the  area  which 
shall  be  included  within  the  fire  limits.  This  area  includes 
the  land  rented  from  the  Board  of  Harbor  Commissioners 
by  the  Pacific  Improvement  Company,  upon  which  it  is 
desired  to  build  wooden  coal  bunkers. 

The  Supreme  Court  of  this  State  has  held  that  such  an 
Ordinance  is  valid  and  clearly  within  the  proper  exercise  of 
police  power  by  a  municipality.  (Ex  parte  Fiske,  72  Cal., 
125;  McCloskey  vs.  Kreling,  76  Cal.,  511.) 

The  Supreme  Court  of  the  United  States,  in  passing  upon 
an  Ordinance  of  the  City  and  County  of  San  Francisco 
prohibiting  the  carrying  on  of  public  laundries  and  wash- 
houses  within  certain  prescribed  limits  of  the  City  of  San 
Francisco,  from  10  o'clock  at  night  to  6  o'clock  in  the  morn- 
ing, used  the  following  language : 

"The  provision  is  purely  a  police  regulation  within  the 
competency  of  any  municipality  possessed  of  the  ordinary 
powers  belonging  to  such  bodies.  And  it  would  be  an  extra- 
ordinary usurpation  of  the  authority  of  a  municipality,  if 
a  Federal  tribunal  should  undertake  to  supervise  such  regu- 
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lations.  It  may  be  a  necessary  measure  of  precaution  in  a 
city  composed  largely  of  wooden  buildings,  like  San  Fran- 
cisco, that  occupations  in  which  fires  are  constantly  re- 
quired, should  cease  after  certain  hours  at  night  until  the 
following  morning;  of  the  necessity  of  such  regulations  the 
municipal  bodies  are  the  exclusive  judges;  at  least  any  cor- 
rection of  their  action  in  such  matters  can  come  only  from 
State  legislation  or  State  tribunals."  (Barbier  vs.  Connelly, 
113  U.  S.,  page  27.) 

This  principle  is  also  adopted  and  declared  by  the 
Supreme  Court  of  this  State  in  Odd  Fellows  Association 
vs.  San  Francisco,  140  Cal.,  page  225 ;  Laurel  Hill  Cemetery 
vs.  San  Francisco,  decided  December  4,  1907.  (Ex  parte 
Piahler,  150  Cal.,  page  71.) 

It  is  a  well  settled  rule  of  law  that  all  property  is  held, 
and  all  contracts  are  made  subject  to  the  police  power  when 
exercised  by  Ordinances  reasonable  in  character,  not  offen- 
sive to  constitutional  guaranties  and  fairly  and  impartially 
executed,  and  that  such  police  power  cannot  be  limited  by 
contract.  Laws  and  regulations  necessary  for  the  protec- 
tion of  the  health,  morals  and  safety  of  society  are  strictly 
within  the  exercise  of  it.  In  the  absence  of  constitutional 
restrictions  the  Legislature  may  invest  municipal  corpora- 
tions with  the  police  power  of  the  State  in  whole  or  in 
part.  The  laws  used  must  be  such  as  are  reasonably  neces- 
sary for  the  accomplishment  of  a  purpose,  and  must  not 
be  unduly  oppressive  upon  individuals  or  the  public. 
The  State  has  the  power  to  select  its  agent  for  exercising 
the  police  power  or  the  manner  in  which  it  itself  shall  do 
this. 

The  power  to  declare  limits  within  which  no  wooden 
buildings  shall  be  constructed  must  apply  to  all  land  within 
the  area  defined  and  cannot  provide  for  any  exemption. 
The  Ordinance  defining  the  fire  limits  in  my  opinion  applies 
to  Federal,  State  and  City  property  and  cannot  exempt  any 
of  those  parties.     If  an  attempt  were  made  to  create  an 
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exemption   the   Ordinance    would    be    discriminatory   and 
probably  be  declared  invalid  for  that  reason. 

The  power  having  been  delegated  to  a  city  to  exercise 
such  police  power,  the  city  is  made  supreme  in  all  such 
matters  within  the  limit  of  such  power.  In  fact  the  Supreme 
Court  of  this  State  has  so  decided  in  the  following  lan- 
guage : 

"The  City  Charter  in  municipal  affairs  is  paramount  to 
general  laws,  but  it  cannot  be  superior  to  the  Constitution 
itself,  and  nothing  contained  in  such  Charter  can  in  any 
way  affect  a  grant  of  power  conferred  by  the  Constitution. 
All  legislative  power  of  the  City  is  by  Charter  vested  in 
the  Board  of  Supervisors.  (Article  II,  Chapter  I,  Section  i.) 
By  virtue  of  this  clause  the  constitutional  grant  of  the  police 
powers  of  a  State  to  a  city  goes  directly  to  and  vests  in  the 
Board,  which  thereby  becomes  possessed  of  the  right  to 
exercise  within  the  city  limits  the  entire  police  power  of 
the  State,  subject  only  to  the  control  of  general  laws."  (Odd 
Fellows  Cemetery  Association  vs.  San  Francisco,  140  Cal., 
page  230.) 

The  supervision  and  regulation  of  the  erection  and  repair 
of  buildings  being  a  purely  municipal  affair  you  are  advised 
that  it  is  your  duty  to  forbid  the  erection  of  any  wooden 
structures  within  the  fire  limits,  irrespective  of  the  fact  that 
the  land  upon  which  it  is  sought  to  construct  is  owned  by 
the  State  of  California  or  by  the  City  and  County  of  San 
Francisco. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Hon.  Michael  Casey, 

President  of  the  Board  of  Public  Works. 
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That  There  Is  No  Authority  to  Appoint  the  Fire  Commis- 
sioners and  Civil  Service  Commissioners  a  Joint  Board 
of  Judges  to  Conduct  Civil  Service  Examinations. 

San  Francisco,  Cal.,  June  19,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
this  date  in  which  you  ask  to  be  advised  whether  the  fol- 
lowing Resolution  is  in  violation  of  the  provisions  of  the 
Charter,  and,  if  so,  whether  your  Commission,  by  rescinding 
the  said  Resolution,  may  proceed  to  hold  the  examination 
for  Battalion  Chiefs  in  the  Fire  Department  in  the  usual 
manner: 

"Resolved,  That  the  members  of  the  Civil  Service  Com- 
mission and  the  members  of  the  Fire  Commission  be  and 
they  hereby  are  constituted  as  a  Board  of  Judges  to  examine 
the  applicants  in  the  oral  test  of  the  examination  for  pro- 
motion in  the  Fire  Department  from  the  rank  of  captain 
to  the  rank  of  battalion  chief,  to  be  held  in  the  Grant  Build- 
ing on  June  22,  23  and  24,  1908." 

Section  5  of  Article  XIII  of  the  Charter  provides  that  the 
Commission  may  designate  a  suitable  number  of  persons 
to  be  examiners  for  the  purpose  of  conducting  an  examina- 
tion by  the  Civil  Service  Commissioners,  and  the  same 
Section  provides  that  Civil  Service  Commissioners  shall 
control  all  of  such  examinations,  and  such  is  the  purpose  of 
the  Charter.  The  Resolution  above  quoted  attempts  to 
constitute  a  joint  Board  of  Judges  for  this  Board  of  examina- 
tion. This  is  beyond  the  powers  granted  by  the  Charter, 
inasmuch  as  the  examiners  who  may  be  appointed  by  your 
Board  are  required  to  make  return  and  report  of  their 
examinations  to  your  Board  and  are  to  be  always  under 
the  control  and  direction  of  your  Board. 

You  are  therefore  advised  that  the  Resolution  is  invalid 
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and  that  your  Board  should  rescind  such  Resolution  and 
proceed  to  hold  the  examination  in  the  usual  manner. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Civil  Service  Commissioners. 


That  the  Election  Commissioners  Should  First  Be  Empow- 
ered by  the  Board  of  Supervisors  Before  Entering  Into 
a  Contract  for  Purchase  of  Voting  Machines. 

San  Francisco,  Cal.,  June  23,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication 
under  date  of  May  26,  1908,  asking  my  opinion  as  to  the 
right  of  your  Board  to  enter  into  an  agreement,  a  copy  of 
which  accompanied  your  communication. 

The  terms  of  the  agreement  are  in  the  form  of  an  oflFer 
by  the  U.  S.  Standard  Voting  Machine  Company,  offering 
to  rent  to  the  City  and  County  of  San  Francisco  150  U.  S. 
Standard  Voting  Machines,  of  the  general  style  and  char- 
acter of  those  now  owned  by  the  City  and  County. 

The  offer  provides  that  the  City  shall  pay  approximately 
twenty-one  thousand  eight  hundred  and  seventy-five 
($21,875)  dollars  a  year  as  and  for  rental  for  the  machines, 
said  payments  to  be  continued  for  a  period  of  five  years, 
when  the  machines  shall  become  the  property  of  the  City 
and  County.  It  also  provides  that  the  City  and  County 
shall  keep  the  machines  insured  in  the  sum  of  one  hundred 
and  one  thousand  two  hundred  and  fifty  ($101,250)  dollars, 
said  insurance  to  be  for  the  benefit  of  the  U.  S.  Standard 
Voting  Machine  Company. 

The  offer,  if  accepted,  would  be  a  contract  to  purchase, 
the  payments  being  termed  "rent,"  though  from  the  terms 
of  the  contract  such  payments  are  not  in  any  sense  rental 
but  are  installment  payments  on  the  purchase  price. 
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In  view  of  the  fact  that  the  State  laws  provide  two  means 
of  registering  and  counting  the  vote  at  elections,  one  by 
paper  ballot,  the  one  almost  universally  followed  in  this 
State,  and  the  other  by  machine,  which  latter  involves  a 
large  initial  expense,  it  would  seem  that  before  the  usual 
mode  provided  by  law  is  departed  from,  that  any  heavy 
expenditure  by  your  Board  for  voting  machines  should  be 
authorized  by  the  Board  of  Supervisors. 

You  are  therefore  advised  that  before  your  Board  enter 
into  any  such  contract  as  is  evidenced  by  the  offer  you 
have  transmitted  to  me,  you  should  first  be  empowered  by 
the  Board  of  Supervisors  to  make  such  contract. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

Board  of  Election  Commissioners. 


Outlining  the  Procedure  Necessary  in  the  Acquisition  of  a 
Municipal  Water  Supply. 

San  Francisco,  Cal.,  June  24,  1908. 

Gentlemen:  By  Resolution  No.  2403  (New  Series)  you 
request  the  City  Attorney  to  furnish  your  Board  for  its 
guidance  an  outline  of  the  requisite  procedure  to  be  taken 
in  the  matter  of  acquiring  a  system  of  water  supply  and 
works  for  the  use  of  the  City  and  County  and  its  inhabi- 
tants, together  with  the  successive  actions  to  be  taken  by 
your  Board  in  such  matter. 

I  herewith  submit  an  outline  of  the  procedure  necessary: 
First — Passage  of  preliminary  Ordinance  declaring  that 
public  necessity  demands  the  acquisition  of  such  supply, 
etc.  This  Ordinance  should  conform  with  the  requirements 
of  Sections  i  and  5  of  Article  XII  of  the  Charter  and  should 
contain:  (a)  a  declaration  of  public  necessity,  (b)  a  direc- 
tion to  the  Board  of  Public  Works  to  forthwith  prepat-e  and 
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submit  plans  and  estimates  of  the  cost  and  original  con- 
struction and  completion  by  the  City  and  County  of  the 
proposed  water  supply,  (c)  a  direction  to  the  Board  of 
Public  Works  to  procure  and  place  on  file  with  your  Board 
plans  and  estimates  of  the  cost  of  obtaining  from  such 
sources  as  your  Board  may  designate  as  available  a  suffi- 
cient supply  of  good,  pure  water  for  the  City  and  County, 
and  (d)  a  designation  of  such  sources  as  your  Board  may 
deem  available  and  sufficient  for  such  water  supply  for  the 
City  and  County. 

It  would  appear  from  the  terms  of  the  Charter  that  your 
Board  must  not  only  procure  plans  and  estimates  of  the 
cost  of  original  construction  and  completion  of  a  water 
supply  and  water  works,  but  these  estimates  should  include 
the  cost  of  obtaining  the  water  supply  from  such  sources  as 
you  may  designate  and  thereby  ascertain  the  cost  of  the 
acquisition  of  such  sources  with  necessary  rights  of  way, 
reservoirs,  etc. 

The  foregoing  Ordinance  must  be  published  fourteen 
times  after  its  approval  by  the  Mayor. 

Second — Passage  of  Ordinance  soliciting  ofifers  for  sale 
of  all  existing  water  works  and  water  supplies  which  are 
being  employed  in  furnishing  and  supplying  the  City  and 
County,  and  its  inhabitants,  or  any  part  thereof  with  water. 

Such  Ordinance  should  be  passed  and  approved  as  other 
Ordinances  and  may  be  passed  at  any  time  after  the  ap- 
proval of  the  Ordinance  above  mentioned.  It  should  be 
followed  with  notice  of  time  for  filing  said  offers. 

Third — The  consideration  of  your  Board  of  any  and  all 
offers  that  shall  have  been  made  to  sell  such  water  sup- 
plies and  water  works  to  the  City  and  County. 

Fourth — Filing  of  plans  and  estimates  called  for  in  pre- 
liminary Ordinance. 

Fifth — If  the  purchase  of  the  existing  utility  or  the  acqui- 
sition of  another  by  original  construction  is  still  deemed 
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advisable,  another  Ordinance  should   be  passed  declaring 
the  public  necessity  and  reciting  the  foregoing  proceedings. 

Sixth — This  should  be  followed  by  an  Ordinance  declar- 
ing that  the  proposed  cost  so  far  exceeds  the  annual  rev- 
enues that  a  municipal  bonded  indebtedness  must  be  in- 
curred for  the  proposed  acquisition. 

Seventh — Thereafter  an  Ordinance  should  be  passed  call- 
ing a  special  election  stating  therein  the  purposes  for  which 
the  election  is  called,  to  wit :  (a)  the  question  of  accept- 
ance of  offers  to  sell,  (b)  the  question  of  incurring  a  bonded 
indebtedness  for  acceptance  of  such  offers,  (c)  the  question 
of  acquisition  by  original  construction,  (d)  the  question  of 
incurring  a  bonded  indebtedness  for  the  purpose  of  such 
original  construction. 

Such  Ordinances  must  also  give  the  estimated  cost  of 
each  of  said  propositions,  the  proposed  method  and  manner 
of  payment  thereof,  and  shall  fix  a  date  on  which  such  spe- 
cial election  shall  be  held,  the  manner  of  holding  such  elec- 
tion, and  the  manner  of  voting  for  and  against  each  propo- 
sition for  which  it  is  necessary  to  incur  a  municipal  indebt- 
edness;  then  the  Ordinance  must  specify  the  objects  and 
purposes  for  which  such  indebtedness  is  proposed  to  be 
incurred  and  that  the  bonds  of  the  City  and  County  shall 
issue  for  the  payment  of  the  cost  thereof. 

Such  Ordinance  must  be  published  daily  for  a  least  ten 
days  and  at  the  expiration  of  said  publication  the  Super- 
visors must  cause  to  be  published  daily  for  not  less  than 
two  weeks,  in  an  official  newspaper,  a  notice  of  such  elec- 
tion, which  notice  must  conform  with  all  of  the  require- 
ments of  Section  8  of  Article  XII  of  the  Charter. 

Respectfully, 

PERCY  V.  LONG. 

City  Attorney. 
Board  of  Supervisors. 
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That  Unless  a  Person  Is  Acting  Under  a  Permit  of  Board 
of  Works  He  Has  No  Authority  to  Remove  Any  Part 
of  a  City  Street. 

San  Francisco,  Cal.,  June  25,  1908. 

Gentlemen  :  In  reference  to  your  communication  of  June 
18,  1908,  concerning  the  petition  No.  3212  of  A.  Suacchi 
et  al.,  requesting  that  your  Board  stop  the  removal  of  any 
rock  or  part  of  the  streets  or  sidewalk  of  Green  street 
between  Sansome  and  Montgomery  streets  by  any  per- 
son, firm  or  corporation,  we  would  state  that  the  only  case 
in  which  a  part  of  the  street  or  sidewalk  can  be  removed 
by  private  persons  would  be :  first,  under  the  provisions  of 
Section  9,  Subdivision  9,  Chapter  II,  Article  VI  of  the  Char- 
ter, wherein  it  is  provided  that  under  permit  of  your  Board 
an  owner  may  grade  in  front  of  his  lot  for  credits ;  or  sec- 
ond, where  the  work  is  done  in  the  usual  and  proper  man- 
ner provided  for  by  the  Charter,  for  street  work. 

Unless,  therefore,  the  persons  in  this  case  are  acting 
under  permit  from  your  Board,  or  under  resolution  and 
contract  for  street  work,  they  have  no  right  to  remove  any 
part  of  a  city  street,  whether  or  not  said  street  be  above 
official  grade. 

Respectfully, 

PERCY  V.  LONG, 
Board  of  Public  Works.  City  Attorney. 


That  It  Is  Within  the  Discretion  of  the  Board  of  Education 
to  Accept  a  Lower  Bond  for  Performance  of  Terms  of 
Lease  Than  That  Specified  in  Proposals  for  Bids. 

San  Francisco,  Cal.,  June  26,  1908. 

Gentlemen :     I  am  in  receipt  of  your  communication  of 
June  25,  1908,  in  which  you  request  an  opinion  as  to  whether 
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your  Board  would  be  justified  in  accepting  a  surety  bond  in 
the  sum  of  ten  thousand  ($10,000)  dollars  to  insure  the 
faithful  performance  of  the  contract  of  lease  between  your 
Board  and  W.  H.  Mack,  and  indemnifying  your  Board  and 
the  Board  of  Supervisors  from  personal  liability  on  account 
thereof,  and  from  liability  arising  from  mechanics'  liens, 
breaches  of  contract,  etc.  The  question  arises  by  reason 
of  the  stipulation  in  the  printed  proposal  for  this  lease  re- 
quiring a  bond  in  the  sum  of  fifty  thousand  ($50,000)  dol- 
lars to  be  filed  for  the  above  purpose. 

Inasmuch  as  neither  the  Board  of  Education  nor  the  City 
and  County  of  San  Francisco  could  be  held  liable  for  any 
liens  of  mechanics,  laborers,  material  accounts,  etc,  accru- 
ing from  the  construction  of  the  proposed  building  upon  the 
leased  property,  I  am  satisfied  that  it  is  within  your  discre- 
tion to  accept  a  bond  in  the  sum  proposed,  provided,  of 
course,  such  bond  is  satisfactory  to  the  Board  of  Super- 
visors who  are  interested  in  the  indemnity  therein  provided. 

As  a  further  protection  against  liens  of  mechanics  and 
other  such  claims,  however,  I  would  advise  that  before  the 
work  is  actually  commenced  your  Board  post  a  notice  upon 
this  lot  and  the  Lincoln  School  lot,  that  your  Board  will 
not  be  responsible  for  any  liens  or  other  such  claims 
incurred  in  the  construction  of  the  building  to  be  erected 
thereon ;  a  similar  notice  should  be  posted  on  behalf  of  the 
City  and  County  of  San  Francisco. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Education. 
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That  There  Is  No  Authority  to  Compel  Members  of  the 
Fire  Department  to  Accept  Lower  Salaries  Than  Those 
Provided  by  the  Charter,  Though  Detailed  for  Lighter 
Work. 

San  Francisco,  Cal.,  June  26,  1908. 

Gentlemen :  You  request  an  opinion  as  to  whether  your 
Board  may  detail  members  of  the  Fire  Department  to  cleri- 
cal positions  in  the  office  of  the  Commission,  at  a  salary  less 
than  that  provided  for  such  purposes  by  the  Charter.  I  am 
of  the  opinion  that  this  cannot  be  done.  The  salaries  of 
the  various  members  of  the  Fire  Department  are  fixed  by 
the  Charter  and  no  power  is  given  your  Board  either  to 
raise  or  reduce  such  salaries,  no  matter  what  duties  are 
required  of  such  officers  or  members  of  the  Department. 
There  can  be  no  question  that  your  Board  may  detail  mem- 
bers of  the  Department  to  perform  clerical  duties,  and  if 
such  duties  cannot  be  performed  by  members  of  the  Depart- 
ment it  is  your  duty  then  to  call  upon  the  Mayor  and  the 
Board  of  Supervisors  to  provide  additional  clerks  or  depu- 
ties for  the  work  of  your  office,  as  provided  in  Section  35 
of  Article  XVI  of  the  Charter. 

This  view  is  not  changed  by  the  fact  that  certain  members 
of  the  Department  have  expressed  a  willingness  to  perform 
such  duties  and  waive  part  of  their  salaries,  as  your  Board 
has  no  power  to  name  the  compensation  for  such  positions 
and  naturally  this  cannot  be  done  by  any  member  of  the 
Department. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Fire  Commissioners. 
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That  Applicant  for  Examination  for  a  Position  Under  th« 
Civil  Service  Who  Is  Not  a  Citizen  of  the  United 
States  Is  Not  Eligible  to  Take  Such  Examination. 

San  Francisco,  Cal.,  June  26,  1908. 

Gentlemen  :  You  present  the  following  state  of  facts  upon 
which  you  request  an  opinion  : 

"On  June  i,  1907,  Daniel  M.  Twomey  filed  with  the  Civil 
Service  Commissioners  of  this  City  and  County  an  applica- 
tion for  a  position  as  a  Police  Officer  in  the  Police  Depart- 
ment of  this  City  and  County,  and  in  such  application 
stated  that  he  was  a  citizen  of  the  United  States.  At  that 
time  he  was  not  a  full  citizen  of  the  United  States  but  had 
declared  his  intention  to  become  one  and  had  forwarded 
to  Washington  an  application  for  his  final  papers.  He 
passed  the  said  examination  successfully,  and  his  name  was 
placed  on  the  eligible  register  of  candidates  adopted  July 
7,  1907.  On  October  3,  1907,  he  became  a  naturalized  citi- 
zen of  the  United  States,  and  on  February  13,  1908,  he  was 
appointed  a  Police  Officer  in  this  Department,  and  is  at 
the  present  time  serving  his  probationary  period." 

There  seems  to  be  no  question  as  to  the  power  of  the 
Board  of  Civil  Service  Commissioners  to  require  by  its 
rules  that  the  applicants  for  examination  under  the  classi- 
fied Civil  Service  of  the  City  and  County  be  citizens  of 
the  United  States  at  the  time  of  the  filing  of  the  applica- 
tion. Such  being  the  rule  of  the  Civil  Service  Commis- 
sioners the  applicant  is  not  aided  by  his  subsequent  natur- 
alization. In  the  case  of  Twomey  he  was  improperly 
certified  to  your  Board  because  he  was  ineligible  at  the 
time  of  making  his  application. 

Inasmuch  as  all  appointees  in  the  Police  Department 
must  have  successfully  complied  with  all  the  rules  and 
requirements  of  the  Civil  Service  Commission  prior  to  their 
appointment,  your  are  advised  that  your  Board  is  without 
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power  to  make  any  appointment  not  in  accordance  with 
such  rules  and  requirements  and  that  any  appointment  so 
made  is  invaHd. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Police  Commissioners. 


That  a  Cash  Bond  May  Be  Accepted  in  Lieu  of  the  Indem-. 
nity  Bond  as  Specified  in  the  Proposal  for  Bids. 

San  Francisco,  Cal.,  June  30,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
even  date  herewith  containing  the  following  inquiries : 

"Would  the  Board  of  Education  be  fully  protected  and 
legally  justified  in  accepting  from  the  Wise  Realty  Com- 
pany $5,000.00  cash  in  lieu  of  a  bond  for  faithful  perform- 
ance of  contract  in  matter  of  leasing  school  lot  at  Fifth 
and  Market  streets?" 

"Also  would  the  Board  of  Education  be  justified  in  accept- 
ing in  the  same  manner  $2,500.00  cash  from  W.  H.  Mack 
in  lieu  of  bond  for  faithful  performance  of  contract  in 
matter  of  leasing  school  lot  on  Post  street?" 

I  have  to  reply  in  the  affirmative  to  both  of  the  above 
inquiries  and  in  this  connection  will  add  that  inasmuch  as 
neither  the  Board  of  Education  nor  the  City  and  County 
of  San  Francisco  can  be  held  liable  for  liens  of  mechanics, 
laborers,  materials,  etc.,  accruing  from  the  construction 
of  the  proposed  buildings  on  these  lots,  it  is  within  your 
discretion  to  waive  the  requirements  contained  in  the  pro- 
posals to  lease  these  lots  regarding  surety  bonds;  I  suggest, 
however,  that  notice  that  your  Board  will  not  be  responsible 
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be  posted  upon  each  lot  in  accordance  with  Section  1192, 
C.  C.  P.,  before  work  is  actually  commenced  thereon. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Education. 


Insane  Persons  Charged  With  Crime. — Their  Transporta- 
tion Expenses  to  State  Hospital  Must  Be  Paid  by 
County. 

San  Francisco,  Cal.,  July  14,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  re- 
questing to  be  advised  whether  there  is  any  warrant  in  law 
for  the  payment,  by  the  City  and  County  of  San  Francisco, 
of  a  demand  drawn  by  the  State  of  California  for  the  trans- 
portation of  one  Frank  Cribbs  from  San  Francisco  to  Men- 
docino State  Hospital. 

For  the  purpose  of  this  opinion  I  assume  that  the  charge 
in  question  is  for  the  transportation  of  criminal  insane, 
although  there  is,  in  your  communication,  no  showing  to 
that  effect. 

You  are  in  the  first  instance  referred  to  the  opinions  of 
Franklin  K.  Lane,  1899-02,  at  page  497,  where  payment 
of  claims  of  this  character  is  exhaustively  examined.  Subse- 
quent to  the  expression  of  the  views  therein  contained  the 
Supreme  Court  of  the  State,  in  the  case  of  Napa  State 
Hospital  vs.  Yuba  County,  138  Cal.,  381,  said: 

"Under  the  general  law,  the  expense  of  capture,  deten- 
tion and  prosecution  of  persons  charged  with  crime  is  to 
be  borne  by  the  county.  The  party,  though  insane,  is  still 
detained  under  the  law  to  answer  for  the  crime  when  he 
shall  become  sane.  If  he  were  not  charged  with  crime, 
though  he  were  insane,  he  might  not  be  sent  to  the  asylum. 
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*  *  *  If,  however,  he  is  charged  with  crime  he  must 
be  committed  to  the  asylum,  if  found  insane,  whatever  the 
nature  of  his  insanity  may  be.  He  is  thus  committed  that 
he  may  be  held  in  the  custody  of  the  law  to  await  his  trial 
or  sentence,  and  his  commitment  is  a  part  and  parcel  of 
the  administration  of  the  criminal  law.  If  he  were  not 
insane  the  defendant  would,  on  continuance  of  his  case,  be 
sent  to  jail  or  released  on  bail ;  being  insane,  the  Court, 
under  the  Penal  Code  provision,  commits  him  to  the  asylum 
pending  a  continuance.  It  is  perfectly  natural  and  proper, 
then,  that  the  expense  of  his  detention  in  the  one  place 
should  be  borne  by  the  county,  as  it  is  in  the  other.  And 
there  is  no  good  reason  why  the  expense  should  be  borne 
by  the  State  in  the  first  instance  as  in  the  case  of  other 
insane  persons.  The  party  is  held  in  custody  not  because 
he  is  insane,  but  primarily  because  he  is  charged  with 
crime." 

In  the  case  of  innocent  insane  the  rule  is  different.  The 
charge  in  the  first  instance  not  falling  upon  the  county  but 
upon  the  estate  of  the  insane  person  or  his  relatives  or 
guardians.  The  subject  is  covered  by  Sections  2175  and 
2176  of  the  Political  Code,  wherein  it  is  provided  that  the 
cost  is  to  be  borne  by  the  county  in  cases  of  poor  and  indi- 
gent insane  and  by  his  estate,  or  those  persons  legally 
liable  for  his  maintenance  when  the  said  insane  person  is 
not  poor  and  indigent. 

You  are  advised,  therefore,  that  if  the  charge  is  for  the 
transportation  of  an  insane  person  held  under  a  criminal 
charge,  this  demand  and  all  demands  of  a  like  character 
should  be  paid  by  the  City  and  County  of  San  Francisco. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Judiciary  Committee, 

P>oard  of  Supervisors. 
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Tallow  Works  Existing  Outside  Limits  Allowed  by  Ordi- 
nance, Though  Built  Before  Passage  of  Ordinace, 
Cannot  Be  Maintained. 

San  Francisco,  Cal.,  July  14,  1908. 

Dear  Sir:  I  am  in  receipt  of  your  communication  of 
July  7,  1908,  requesting  to  be  advised: 

"i.  In  case  a  tallow  works  has  been  etsablished  outside 
the  limits  laid  down  by  Ordinance  822— approved  June  11, 
ipo3 — has  it  the  right  to  remain  outside  the  prescribed  limits 
after  said  Ordinance  went  into  effect  ? 

"2.     If  so,  is  this  right  transferable  to  another  party? 

"3.  If  so,  are  they  allowed  to  add  to  the  tallow  rendering 
works  a  reducing  works,  to  wit:  production  of  fertilizer, 
which  creates  a  nuisance  by  the  development  of  noisome 
odors?" 

Ordinance  No.  822  provides : 

"It  shall  be  unlawful  for  any  person,  firm  or  corporation 
to  maintain  or  operate  any  establishment  for  the  rendering 
or  reducing  of  tallow  or  other  animal  or  vegetable  substance 
or  to  carry  on  or  conduct  the  business  of  rendering  or 
reducing  the  same  within  the  City  and  County,  except 
within  that  certain  tract  of  land  bounded  and  described 
as  follows :" 

And  then  follows  in  said  Ordinance  a  description  of  the 
tract  of  land.  Said  Ordinance  is  in  the  nature  of  a  police 
regulation  and  as  such  is  a  valid  exercise  of  the  police 
power  of  the  City  and  County  of  San  Francisco;  and  the 
maintenance  or  operation  of  tallow  reducing  or  rendering 
establishments,  except  within  the  limits  in  said  Ordinance 
fixed,  would  subject  the  party  or  parties  to  the  penalty  in 
said  Ordinance  provided.     As  was  said  by  the   Supreme 
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Court  in  Laurel  Hill  Cemetery  vs.  San  Francisco,  34  Cal. 
Dec,  572: 

"Under  the  Charter  of  the  City  and  County  of  San  Fran- 
cisco, read  in  connection  with  the  State  Constitution,  the 
Supervisors  may  have  power  to  pass  ordinances  placing 
such  restrictions  upon  the  use  of  any  property  or  the  con- 
duct of  any  business  as  may  be  necessary  for  the  public 
health." 

You  are  advised,  therefore,  that  there  is  no  right  in  any 
person  to  maintain  or  operate  a  tallow  rendering  or  reduc- 
ing works  except  within  the  limits  fixed  in  said  Ordinance. 
The  answer  to  this  question  is  necessarily  an  answer  of 
the  other  two,  as  they  are  both  premised  upon  the  exist- 
ence of  the  right. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 
Dr.  R.  G.  Broderick, 
Health  Officer, 

O'Farrell  near  Scott. 


Fact  That  Fireman  Has  Received  Pension  During  His 
Lifetime,  Because  of  Bodily  Injuries  Received  in  the 
Performance  of  His  Duties,  Does  Not  in  Itself  Bar  His 
Widow  From  Receiving  a  Pension  If  He  Dies,  These 
Injuries  Being  the  Proximate  Cause  of  His  Death. 

San  Francisco,  Cal.,  July  14,  1908. 

Gentlemen :  Upon  the  6th  day  of  February  of  this  year, 
this  office  rendered  an  opinion  holding  that  Mary  A.  Stroud 
was  not  entitled  to  a  pension  for  the  death  of  her  husband, 
who  was  a  retired  member  of  the  Fire  Department  at  the 
time  of  his  demise.  This  ruling  was  made  upon  the  theory 
that   the   Charter   would    not   permit    persons   who    would 
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ordinarily  be  entitled  to  a  pension  on  account  of  a  husband 
or  father  who  died  as  the  result  of  injuries  received  in  the 
discharge  of  his  duties  previous  to  his  death,  to  enjoy  such 
pension,  should  deceased  have  been  retired  for  disability 
and  under  such  retirement  been  in  receipt  of  a  monthly 
pension. 

Since  the  rendition  of  this  opinion  the  same  question  has 
been  presented  in  a  somewhat  different  form  in  the  matter 
of  the  application  for  a  pension  by  Nellie  Franks.  Counsel 
for  Nellie  Franks  and  Mary  Stroud  have  filed  briefs  and 
presented  the  affidavit  of  the  sole  surviving  member  of 
the  Committee  on  the  Fire  Department  in  the  Charter  con- 
vention. This  affidavit  sets  forth  the  intention  of  the  mem- 
bers of  the  Committee  while  framing  the  Charter  sections 
providing  for  pensions  to  members  of  the  Fire  Department, 
the  Charter  as  adopted  being  somewhat  ambiguous  and 
uncertain  in  this  regard. 

In  deciding  the  Stroud  application  this  office  resolved  the 
doubt  against  the  applicant,  having  in  view  a  strict  con- 
struction of  the  provisions  of  the  Charter.  The  affidavit 
mentioned  recites  that  the  intention  of  the  framers  of  Sec- 
tions I,  2.  3,  4,  5,  6,  7,  8,  and  9,  of  Chapter  VII,  of  Article 
IX,  of  the  Charter,  were  that: 

'*In  case  a  member  of  the  Fire  Department  became  physi- 
cally disabled  by  reason  of  any  bodily  injury  received  in  the 
performance  of  his  duty,  he  was  to  have  the  right  upon 
application  to  be  placed  upon  the  retired  list  and  to  receive 
a  pension  during  the  remainder  of  his  life.  That  in  case  of 
his  death,  while  being  so  upon  the  retired  list  and  receiving 
a  pension,  said  death  being  the  result  of  bodily  injuries 
received  during  service  as  a  member  of  the  Fire  Depart- 
ment, his  family  should  then  receive  the  pension  provided 
for  in  Section  5  of  Chapter  VII  of  Article  IX  of  said  Charter. 
That  the  words  contained  in  Section  4,  Chapter  VII  of 
Article  IX  of  said  Charter,  'to  be  paid  to  him  during  his 
life  and  to  cease  at  his  death,'  were  not  intended  to  mean 
nor  was  it  intended  that  they  did  mean  by  said  Committee 
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when  it  prepared,  formulated  and  submitted  the  said  Section 
that  the  family  of  said  disabled  member  should  be  deprived 
of  a  pension  therein,  provided  said  member,  so  upon  the 
retired  Hst  and  receiving  a  pension,  died  from  bodily  injur- 
ies received  during  service  as  an  active  member  of  the 
Fire  Department." 

It  is  a  rule  of  Statutory  construction  and  the  law  of  this 
State  that  in  interpreting  a  Statute  one  should  seek  the 
intention  of  its  makers ;  a  rule  that  is  frequently  followed 
by  the  Supreme  Court  of  this  State  when  that  Court  con- 
sults the  constitutional  debates  in  order  to  ascertain  the 
intention  of  the  framers  'of  the  Constitution  regarding  the 
purpose  of  a  particular  provision  of  that  instrument. 

Adopting  this  rule  in  interpreting  the  Charter  provisions 
relating  to  pensions  for  members  of  the  Fire  Department, 
the  affidavit  just  quoted  from  gives  us  new  light.  In  addi- 
tion thereto,  further  investigation  and  a  fuller  consideration 
of  the  questions  involved  in  both  the  Stroud  and  Frank 
applications  impel  me  to  reconsider  my  previous  ruling  and 
withdraw  the  opinion  heretofore  rendered  in  the  Stroud 
case. 

You  ask :  "Is  the  widow  of  a  member  of  the  Department 
who  dies  from  injuries  received  in  the  performance  of  his 
duty  entitled  to  a  pension  under  Section  5,  Chapter  VII, 
Article  IX  of  the  Charter,  although  said  member  died  at 
a  period  of  time  remote  from  the  time  of  his  injuries?" 

The  inquiry  does  not  strictly  follow  the  language  of  the 
Charter  section  referred  to — the  language  there  used  being 
"one  killed  in  the  performance  of  his  duties"  instead  of 
"one  who  dies  from  the  result  of  injuries  received  while 
in  the  performance  of  his  duties."  If  the  Charter  had 
employed  the  latter  expression  there  would  be  no  difficulty 
in  determining  its  meaning.  It  may  be  said  from  the  strict 
wording  of  the  Charter — in  order  that  the  widow  may 
obtain  the  benefits  of  this  Section — that  death  should  be 
instantaneous,  or  occur  shortly  after  the  injury.  I  do  not 
believe   that   such   a  narrow   interpretation    was    intended, 
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but  assuming  that  it  was  the  intention  to  provide  for  the 
widow  of  a  member  of  the  Department  who  dies  from 
injuries  received  in  the  performance  of  his  duties,  it  would 
then  become  a  matter  for  your  Board  to  determine  in  each 
particular  case  whether  the  husband's  death  was  caused 
by  the  injuries  so  received.  Accepting  this  view  it  becomes 
immaterial  whether  death  occurred  immediately  after  the 
injury  or  at  a  time  remote  from  the  injury,  providing  it  can 
be  shown  that  the  injury  was  the  proximate  cause  of  his 
death.  In  this  connection  it  is  only  necessary  for  you  to 
determine  whether  any  other  cause  intervened  between 
the  time  of  the  injury  and  the  time  of  the  death  which 
could  have  caused  death  independently  of  the  injury.  It 
is  not  sufficient  that  the  eflfects  of  the  injury  remained  with 
the  deceased  up  to  the  time  of  his  death  if  the  injury  was 
not  the  proximate  cause  of  his  death.  These  are  matters 
which  you  must  determine  from  such  evidence  as  the  peti- 
tioner may  present  in  each  individual  case. 

If  the  facts  are  sufficient  to  allow  a  pension  to  the  widow 
in  accordance  with  the  above,  the  relief  should  be  granted 
regardless  of  the  question  whether  or  not  the  husband  had 
received  a  pension  in  his  lifetime. 

Respectfully, 

PERCY  V.   LONG. 
City  Attorney. 
Board  of  Fire   Pension   Fund  Commissioners. 


Sidewalk  Obstruction. — No  Structures  Which  Permanently 
Narrow  the  Walking  Space  Upon  Sidewalks  Can  Be 
Permitted. 

San  Francisco,  Cal.,  July  15.  1908. 

Gentlemen :     I    am    in    receipt   of   your    communication 
under  date  of  June  26,  1908,  as  follows : 
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"The  Board  of  Public  Works  respectfully  requests  your 
opinion  on  the  following: 

"Can  property  owners  who  have  constructed  obstructions 
upon  sidewalks  in  the  nature  of  ascents  or  descents  to 
buildings  with  the  surrounding  guard  rails,  in  conformity 
with  the  provisions  of  Order  No.  1588,  maintain  these 
obstructions  indefinitely? 

"Does  such  right,  if  any  exist,  attach  to  property  after 
the  destruction  of  the  buildings  by  fire  or  the  demolition  or 
removal  of  a  building? 

"Where  a  building  has  been  entirely  or  partially  de- 
stroyed by  fire,  and  the  opening  still  remains  on  the  side- 
walk for  a  descent  to  the  basement,  or  a  portion  of  the 
steps  or  stairway  for  an  ascent  still  remains  on  the  side- 
walk, can  a  property  owner  utilize  this  opening  and  replace 
the  guard  rails  after  building  reconstruction?  Can  he 
rebuild  upon  the  partially  destroyed  steps  or  stairway  upon 
the  sidewalk  for  an  ascent  into  his  building? 

"Can  a  property  owner  replace  a  wooden  step  or  stair- 
way upon  the  sidewalk  with  a  step  or  stairs  of  concrete 
or  other  materials? 

"Assuming  that  stairways  were  originally  constructed 
in  conformity  with  Order  No.  1588,  and  that  a  property 
owner  had  any  of  the  privileges  above  inquired  into,  what 
act  on  the  part  of  a  property  owner  or  a  lessee  would  con- 
stitute an  abandonment  of  such  privileges? 

"A  building  within  the  fire  hmits  that  formerly  had  a 
basement  entrance  was  destroyed  by  fire.  The  owner  of 
the  land  leased  the  vacant  lot.  The  lessee  constructed  a 
wooden  building  and  planked  over  the  sidewalk  area  which 
was  formerly  used  for  a  basement  descent.  The  term  of 
the  lease  expired.  Can  the  property  owner,  in  the  con- 
struction of  a  new  building,  reopen  the  sidewalk  area  and 
place  guard-rails  around  the  same?" 

I  reply  "No"  to  each  one  of  the  questions  submitted  to 
me,  for  the  reason  that  the  Charter  contemplates  that  there 
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shall  be  no  encroachments  upon  the  streets  or  sidewalks 
which  might  obstruct  the  passage  of  such  streets  or  side- 
walks other  than  those  that  the  Board  of  Supervisors  might 
permit,  such  as  might  be  necessary  for  the  use  of  public 
service  concerns. 

Ordinance  No.  916  of  the  Board  of  Supervisors  carries 
out  the  Charter  provisions  and  is  in  line  with  the  law, 
which  is  well  settled,  and  declares  that  no  person  can  secure 
title  to  City  streets  either  by  continual  user  or  adverse  pos- 
session. 

Former  City  Attorney  Lane,  in  an  opinion  to  the  Board 
of  Supervisors,  under  date  of  April  23,  1900,  says  that : 

"The  Board  of  Public  Works  may  permit  any  temporary 
use  of  the  sidewalk  consonant  with  the  Ordinance  of  the 
City,  but  it  can  permit  no  permanent  encroachment  to  be 
made  upon  this  portion  of  the  highway.  The  theory  of 
the  Charter  is  that  the  whole  sidewalk  should  be  reserved 
for  public  use.  This,  however,  would  not  prevent  the  plant- 
ing of  trees,  which  are  not  structures,  and  may  be  said  to 
be  only  secondarily  of  private  benefit.  Nor  can  this  pro- 
vision prevent  such  encroachments  as  telegraph  poles  which 
are  provided  for  in  the  previous  portion  of  this  Section ; 
such  use  of  the  street  being  for  the  benefit  of  the  public  in 
contemplation  of  all.  Nor  is  such  provision  retroactive, 
empowering  the  Board  of  Public  Works  to  remove  any 
encroachment  upon  the  street  now  erected.  The  Board 
of  Supervisors  must  first  determine  the  municipal  policy 
as  to  these  structures  before  any  action  can  be  taken  by 
the  Board  of  Public  Works.  But  in  the  future  no  struc- 
tures which  permanently  narrow  the  walking  space  upon 
the  sidewalk  can  be  permitted  or  allowed  to  be  erected 
As  to  whether  a  given  structure  constitutes  a  permanent 
encroachment,  the  Board  of  Public  Works  must  decide 
according  to  the  facts  of  each  case." 

The  Board  of  Supervisors  having  determined  the  munici- 
pal policy  by  the  enactment  of  Ordinance  No.  916,  approved 
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June  30,  1903,  the  law  is  clear  that  no  structures  which 
permanently  narrow  the  walking  space  upon  the  sidewalk 
can  be  permitted  or  allowed  to  be  erected. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Board  of  Public  Works. 


Board  of  Education  Is  Vested  With  Power  to  Control  the 
Expenditure  of  School  Money,  and  Board  of  Public 
Works  Must  Act  Under  This  Restriction. 

San  Francisco,  Cal.,  July  15,  1908. 

Gentlemen :  Under  date  of  May  13,  1908,  you  asked  my 
opinion  as  to  the  legality  of  proceedings  taken  by  your 
Board  in  the  matter  of  the  final  award  of  the  contract  for 
removing  the  Golden  Gate  Primary  School  building.  You 
state  that  on  March  4,  1908,  your  Board  opened  sealed  pro- 
posals for  this  work  and  on  said  last  named  day  the  con- 
tract therefor  was  awarded  to  O.  V.  Gerzabek,  by  Resolu- 
tion No.  3555  (New  Series),  he  being  the  lowest  bidder 
therefor,  in  the  sum  of  one  thousand  three  hundred  and 
fifty  ($1,350.00)  dollars. 

You  further  state  that  the  specifications  prepared  by  the 
City  Architect  for  the  removal  of  the  Golden  Gate  Primary 
School  building  were  approved  by  your  Board  but  were 
never  submitted  to,  or  approved  by,  the  Board  of  Education. 
That  thereafter,  on  the  i8th  day  of  March,  1908,  your  Board, 
by  Resolution  No.  3685,  rescinded  its  Resolution  No.  3555 
awarding  the  contract  to  O.  V.  Gerzabek  for  the  reason 
that  the  specifications  under  which  said  O.  V.  Gerzabek 
submitted  his  bid  were  in  conflict  with  the  provisions  of 
Resolution  No.  2053  (New  Series)  of  the  Board  of  Super- 
visors.    That  thereafter  amended  specifications  were  pre- 


143 


pared  and  duly  approved  by  your  Board  and  the  Board  of 
Education  for  the  removal  of  this  school  building;  that  pro- 
posals were  reinvited  and  on  March  25,  1908,  sealed  pro- 
posals were  opened  by  the  Board. 

Subsequently,  on  the  27th  day  of  March,  1908,  the  con- 
tract for  the  performance  of  said  work  was  awarded  to  E.  K. 
Pearson,  he  being  the  lowest  regular  and  responsible  bidder 
therefor.  That  E.  K.  Pearson  entered  into  a  public  contract 
with  your  Board  for  the  performance  of  the  work  and  prose- 
cuted the  same  to  completion.  That  on  May  4,  1908,  O.  V. 
Gerzabek,  through  his  attorney,  objected  to  the  action  of 
your  Board  in  rescinding  the  award  of  contract  to  said 
Gerzabek,  and  submitted  that  said  Gerzabek  was  damaged 
in  the  sum  of  eleven  hundred  ($1100.00)  dollars;  and  you 
ask  my  opinion  as  to  the  legality  of  the  proceedings  here- 
tofore had,  and  taken  by,  your  Board  for  the  removal  of 
said  school  building. 

In  reply  to  your  request  I  have  to  say  that  all  measures 
aflfecting  the  disposition  of  school  funds  must  have  the 
sanction  of  the  Board  of  Education.  Both  the  State  law 
and  the  Charter  contemplate  that  the  expenditure  of  moneys, 
designed  for  the  support  and  maintenance  of  the  schools, 
should  be  under  the  direction  and  control  of  the  Board  of 
Education,  your  body,  under  the  Charter,  being  entrusted 
with  the  duty  of  carrying  out  the  wishes  of  that  Board. 

Former  City  Attorney  Lane  so  advised  the  Board  of 
Education  on  October  2,  1900,  in  the  following  language: 

"The  Board  of  Education  must  retain  power  to  withhold 
payment  for  work  which  is  not  properly  performed." 
(Opinions  of  City  Attorney  Lane,  page  359.) 

It  follows  naturally  that  being  given  the  power  to  control 
the  expenditure  of  school  moneys,  the  Board  of  Education 
is  also  vested  with  the  right  to  approve  all  plans  and  give 
authority  for  the  incurring  of  any  obligation  which  might 
be  a  charge  against  school  funds. 

You  are  therefore  advised  that  your  action  in  rescinding 
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the  first  award  and  in  making  the  second  award  was  regu- 
lar and  legal. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Board  of  Public  Works. 


Absence  From  State  of  Over  Sixty  Days,  on  Public  Duty, 
by  Member  of  Board  of  Education,  With  Permission 
From  Mayor  and  Board  of  Supervisors,  Not  Forbidden 
by  Law. 

San  Francisco,  Cal.,  July  i6,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
July  15th  in  which  you  inquire  whether  a  member  of  your 
Board  delegated  to  attend  educational  conferences  outside 
of  the  State  may  absent  himself  from  the  State  for  that 
purpose  for  a  period  of  over  sixty  days. 

The  Charter  provisions  covering  this  matter  are  con- 
tained in  Section  3  and  Section  10  of  Article  XVL  Section 
3  provides  that  no  officer  shall  absent  himself  from  the 
State,  but  "he  may,  once  only  during  his  term  of  office,  so 
absent  himself  for  a  period  of  not  more  than  sixty  days 
upon  the  written  consent  of  the  Mayor  so  to  do.  Violation 
of  this  Section  shall  be  sufficient  cause  for  the  removal  of 
any  officer  violating  the  same." 

Section  10  provides :  "An  office  becomes  vacant  when 
the  incumbent  thereof  *  *  *  shall  have  been  absent  from 
the  State  without  leave  for  more  than  sixty  consecutive 
days." 

Section  853  of  the  Political  Code,  however,  provides  that: 

"No  officer.  State,  county  or  municipal,  shall  absent  him- 
self from  the  State  for  more  than  sixty  days,  unless  up>on 
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business  of  the  State,  or  with  the  consent  of  the  Legisla- 
ture ;  provided,  that  in  case  of  ilhiess  or  other  urgent  neces- 
sity, the  Governor  in  the  case  of  State  officers,  the  Board 
of  Supervisors  in  the  case  of  county  officers,  the  City  Coun- 
cil or  other  governing  body  of  the  municipality  in  the  case 
of  municipal  officers,  shall,  upon  a  proper  showring  of  such 
illness  or  necessity,  extend  the  time  herein  limited  for  the 
absence  of  any  such  officer  from  the  State." 

The  sections  of  the  Charter  above  quoted  do  not  con- 
template the  absence  of  an  officer  from  the  State  where 
public  duties  are  to  be  performed  by  him  out  of  the  State 
during  such  absence,  and  to  hold  that  such  course  is  pro- 
hibited by  the  Charter  would  be  reducing  it  to  an  absurdity. 

Without  at  this  time  passing  upon  the  question  of 
whether  a  member  of  your  Board  is  governed  in  this  respect 
by  the  Charter  or  the  general  laws  of  the  State,  I  respect- 
fully suggest  that  permission  for  such  absence  be  obtained 
from  the  Mayor  and  Board  of  Supervisors,  to  whom  proper 
showing  of  the  necessity  of  the  absence  should  be  made. 

With  such  permission  you  are  advised  that  the  sixty  days 
limitation  would  not  apply. 

Respectfully, 

PERCY  V.   LONG. 

City  Attorney. 
Board  of  Education. 


Guaranty  Offered  Board  by  Fire  Commissioners  by  Robin- 
son Mechanical  Fire  Apparatus  Company,  Builders  of 
Chemical  Engines,  Is  Sufficient. 

San  Francisco,  July  22,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication 
requesting  to  be  advised  whether  in  my  opinion  the  guar- 
ajity  offered  your  Board  by  the  Robinson  Mechanical  Fire 
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Apparatus  Company  is  sufficient  in  form  to  protect  the 
City  and  County  against  damages  for  infringement  of  pat- 
ent in  the  use  of  chemical  engines  purchased  from  said 
Company  by  your  Board. 

The  guaranty  in  question  undertakes  to  defend  all  actions 
which  may  be  instituted  against  the  City  and  County  of  San 
Francisco  for  infringement  of  patent,  and  agrees  to  save  the 
City  and  County  harmless  for  damages,  which  might  be 
incurred  in  the  use  of  said  engines,  up  to  the  sum  of  five 
thousand  ($5000.00)  dollars. 

As  the  engines  were  built  in  accordance  with  specifica- 
tions furnished  by  the  Fire  Department,  were  delivered, 
approved  and  accepted,  and  no  bond  or  guaranty  was  re- 
quired in  the  agreement  to  purchase,  your  Board  is  not  now 
in  a  position  to  demand  one. 

I  consider  the  guaranty  offered  sufficient  under  all  the 
circumstances.  It  represents  the  total  computed  damages 
which  might  arise  from  the  use  by  the  City  and  County  of 
the  said  chemical  engines,  in  the  event  it  should  be  deter- 
mined they  are,  as  constructed,  infringements,  and  the  City 
and  County  of  San  Francisco  should  be  held  responsible  for 
their  use,  a  contingency  which  now  appears  to  be  very  im- 
probable. 

The  solvency  of  the  Robinson  Mechanical  Fire  Apparatus 
Company  being  conceded,  you  are  advised  that  I  consider 
the  guaranty  sufficient  under  all  the  circumstances  of  the 
case. 

Respectfully, 

PERCY  V.   LONG, 
City  Attorney. 
Board  of  Fire  Commissioners. 
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Suggesting  Course  of  Procedure  in  Purchase  of  Lands  in 
Lake  Eleanor  and  Hetch  Hetchy  Reservoir  Sites  and 
Within  the  Yosemite  National  Park  and  Sierra  National 
Forest. 

San  Francisco,  Cal.,  July  22,  1908. 

Sir:  I  am  in  receipt  of  your  communication  of  July  9, 
1908,  in  which  you  state  that  "in  carrying  out  Stipulation 
One  of  the  grant  (Secretary  of  Interior  to  City  and  County 
of  San  Francisco,  dated  May  11,  1907),  it  has  become  neces- 
sary to  make  purchases  aggregating  $165,800.00,  partial 
appropriations  for  which  are  available  to  the  extent  of 
$59,500.  These  purchases  should  be  carried  out  in  order  (i) 
to  acquire  and  perfect  rights  of  great  value  to  the  com- 
munity, (2)  to  complete  stipulations  entered  into  with  James 
R.  Garfield,  Secretary  of  the  Interior."  You  ask  that  1 
"review  the  matter  and  point  out  to  this  office  the  legal  steps 
which  are  necessary  to  take  and  secure  the  rights  to  these 
reservoir  lands." 

Stipulation  One  of  the  grant  referred  to  is  as  follows : 

"i.  The  City  of  San  Francisco  practically  owns  all  the 
patented  land  in  the  floor  of  the  Hetch  Hetchy  reservoir  site 
and  sufficient  adjacent  areas  in  the  Yosemite  National  Park 
and  the  Sierra  National  Forest  to  equal  the  remainder  of 
that  reservoir  area.  The  City  will  surrender  to  the  United 
States  equivalent  areas  outside  of  the  reservoir  sites  and 
within  the  National  Park  and  adjacent  reserves  in  exchange 
for  the  remaining  land  in  the  reservoir  sites,  for  which 
authority  from  Congress  will  be  obtained  if  necessary." 

In  order  to  comply  with  the  demands  of  the  United 
States,  as  set  forth  in  the  above  stipulation,  it  is  necessary 
for  the  City  to  purchase  several  large  tracts  of  land,  some 
of  which  are  situated  in  the  Lake  Eleanor  and  Hetch  Hetchy 
reservoir  sites,  and  others  situated  outside  of  these  sites 
but   within   the   Yosemite   National   Park   and   the   Sierra 
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National  Forest.  The  lands  situated  outside  of  the  reser- 
voir sites  are  to  be  traded  to  the  United  States  for  equal 
acreage  situated  within  the  reservoir  sites  and  now  in 
possession  of  the  United  States.  The  result  of  a  compliance 
by  the  City  with  the  terms  of  Stipulation  One  will  be  that 
the  City  will  own  in  fee  simple  all  of  the  lands  comprising 
the  Hetch  Hetchy  and  Lake  Eleanor  reservoir  sites. 

In  Stipulation  Nine  of  the  grant  of  the  Secretary  of  the 
Interior,  I  find  the  following : 

"9.  The  City  and  County  of  San  Francisco  will,  within 
two  years  after  the  grant  by  the  Secretary  of  the  Interior  of 
the  rights  hereby  applied  for,  submit  the  questions  of  said 
water  supply  to  the  vote  of  its  citizens  as  required  by  its 
Charter,  and  within  three  years  thereafter,  if  such  vote  be 
affirmative,  will  commence  the  actual  construction  of  Lake 
Eleanor  dam  and  will  carry  the  same  to  completion  with  all 
reasonable  diligence,  so  that  said  reservoir  may  be  com- 
pleted within  five  years  after  the  commencement  thereof." 

L'nless  the  terms  of  the  grant  are  complied  with,  all  rights 
to  the  use  of  these  waters  shall  revert  to  the  Government, 
and  the  City  will  forever  lose  the  opportunity  of  using  these 
valuable  concessions. 

The  question  which  arises  at  this  time  is  whether  the  City 
may  legally  comply  with  the  terms  of  Stipulation  One  and 
thus  secure  a  fee  simple  title  to  the  lands  embraced  in  the 
two  reservoir  sites,  carrying  with  them  the  valuable  water 
concessions,  or  whether  it  is  necessary  to  acquire  such  lands 
as  a  part  of  and  concurrently  with  a  complete  system  of 
water  supply  and  works  equipped  to  furnish  water  to  the 
City  and  its  inhabitants. 

Undoubtedly  a  source  of  water  supply,  together  with  the 
necessary  water  rights,  reservoirs,  works  and  distributing 
system  for  the  needs  of  a  municipality  and  its  inhabitants, 
js  a  public  utility  as  it  is  essential  to  the  public  use,  but 
there  is  some  question  whether  a  source  of  supply  alone, 
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with  no  distributing  system,  is  a  public  utility  within  the 
meaning  of  the  Charter. 

Article  XII  of  the  Charter  provides: 

"It  is  hereby  declared  to  be  the  purpose  and  intention  of 
the  people  of  the  City  and  County  that  its  public  utilities 
shall  be  gradually  acquired  and  ultimately  owned  by  the 
City  and  County." 

Section  i  of  the  same  Article  provides  for  the  procuring  of 
plans  and  estimates  from  the  City  Engineer  of  the  cost  of 
"original  construction  and  completion  by  the  City  and 
County"  of  any  public  utility  and  contains  the  additional 
provision  that  when  the  utility  to  be  acquired  is  a  water- 
works, the  Supervisors  must  procure  plans  and  estimates 
"of  the  cost  of  obtaining  from  such  sources  as  they 
designate  as  available,  a  sufficient  supply  of  good,  pure 
water  for  the  City  and  County." 

Section  14  of  the  same  Article  provides : 

"The  City  shall  have  power  to  acquire,  construct  or  com- 
plete any  public  utility  from  the  funds  derived  from  the  sale 
of  bonds  issued  for  that  purpose,  as  is  provided  in  this 
Charter,  and  may  operate,  maintain,  sell  or  lease  the  same, 
subject  to  the  other  provisions  and  limitations  of  this 
Charter." 

These  provisions  are  sufificient  to  authorize  the  acquisi- 
tion, by  purchase  or  construction,  of  a  municipal  water- 
works, complete  in  all  respects,  and,  if  the  Charter  went  no 
further,  the  City  would  probably  be  without  power  to  make 
any  preliminary  or  incidental  purchases  unless  the  acquisi- 
tion of  a  full  and  complete  water  works  had  been  authorized 
by  the  election  of  the  people,  but  the  Amendment  of  Novem- 
ber 5,  1907,  Section  15  of  Article  XII,  was  adopted  just  to 
meet  this  objection,  and  apparently  to  carry  out  the  inten- 
tion, expressed  in  the  beginning  of  the  Article,  to 
gradually  acquire  the  public  utilities  for  the  City.  This 
Section  provides : 
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"The  Supervisors  shall  have  power,  in  the  name  and  for 
the  benefit  of  the  City  and  County,  to  acquire  by  purchase 
or  condemnation,  subject  to  the  conditions  and  limitations 
in  this  Charter  and  the  general  laws  of  the  State  prescribed, 
any  lands  situated  within  the  State  of  California  necessary 
for  constructing  or  maintaining  canals,  aqueducts,  reser- 
voirs, tunnels,  flumes,  ditches  or  pipes  for  conducting  or 
storing  water  for  the  use  of  the  City  and  County  or  the 
inhabitants  thereof." 

The  only  possible  difficulty  with  this  Section  is  in  the 
clause  "subject  to  the  conditions  and  limitations  of  this 
Charter  and  the  general  laws  of  the  State  prescribed."  As 
to  the  "conditions  and  limitations"  of  the  Charter,  there  is 
only  one  provision  which  we  need  consider,  and  that  is  Sec- 
tion 21  of  Chapter  I  of  Article  XI,  which  requires  that  all 
ordinances  "for  the  purchase  of  land  of  more  than  $50,000  in 
value  shall  be  submitted  to  the  vote  of  the  electors  at  the 
election  next  ensuing  after  the  adoption  of  such  ordinance." 
At  such  election  the  ordinance  must  be  sustained  by  "a 
majority  of  the  votes  cast  upon  the  ordinance." 

If,  therefore,  the  lands  sought  to  be  purchased  were  under 
the  sum  of  $50,000  in  value,  I  am  of  the  opinion  that  the 
Board  of  Supervisors  could  proceed  to  purchase  them  under 
authority  of  this  Section,  without  any  restriction,  but,  if  the 
lands  are  over  the  sum  of  $50,000  in  value,  the  ordinance 
authorizing  their  purchase  must  be  submitted  to  the  electors 
for  approval. 

Though  this  seems  to  be  all  that  is  required  by  Section  15, 
it  would  be  a  wise  precaution  to  follow  the  procedure  laid 
down  for  the  acquisition  of  a  public  utility,  as  to  presenta- 
tion of  plans  and  estimates,  inasmuch  as  the  lands  sought 
to  be  purchased  are  to  be  undoubtedly  used  as  a  necessary 
part  of  a  municipal  water  supply.  This  procedure  would  be 
necessary  if  the  cost  of  the  lands  exceeds  the  annual 
revenues  so  that  a  bonded  indebtedness  should  be  required. 
(Section  29,  Article  XVI.) 
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The  right  of  a  City  to  acquire  water  sheds  in  excess  of  its 
present   needs    and '  the   necessity    of   protecting   available 
water  sources  was  sustained  by  the  decision  of  the  Supreme 
Court  of  this  State  in  Los  Angeles  vs.  Pomeroy,  124  Cal., 
616      This  was  an  action  by  the  City  of  Los  Angeles  to 
condemn  a  large  tract  of  land  in  the  San  Fernando  Valley. 
Upon  part  of  the  tract  a  dam  was  to  be  constructed  and  a 
large  part  of  the  remainder  was  to  be  held  merely  for  pros- 
pective use.     The  Supreme  Court,  in  sustaining  the  judg- 
ment of  the  lower  court,  said : 

"The   evidence   introduced  by   plaintiff  showed  that,   in 
view  of  the  rapid  increase  of  the  population  of  the  City, 
the  probable  necessity  of  obtaining  additional  lateral  gal- 
leries to  obtain  a  larger  flow  of  water  and  to  conform  to 
changes  in  the  channel  of  the  surface  therein  and  the  neces- 
sity of  excluding  livestock  from  the  land  to  prevent  contami- 
nation of  the  water,  it  was  necessary  that  the  City  should 
have  exclusive  ownership  and  control  of  the  whole  tract." 
The  Hetch  Hetchy  has  been  offered  to  the  City  for  prac- 
tically nothing,  and  the  question  is  whether  the  City  will 
accept  the  gift  or  reject  it.     After  the  acquisition  of  these 
lands  the  City  may  operate,  sell  or  lease  them  (Section  14, 
Article  XII).    The  public  necessity  is  clear.     It  remains  to 
determine  a  course  of  procedure. 

In  accordance  with  the  foregoing  views,  I  suggest  the 
following : 

1.  Passage  of  preliminary  ordinance  declaring  that  public 
necessity  demands  the  acquisition  of  such  supply,  calling  for 
plans  and  estimates,  and  designating  the  source  of  supply 
available— this  ordinance  should  conform  with  all  of  the 
requirements  of  Sections  i  and  5  of  Article  XII,  and  should 
specifically  state  what  is  proposed  to  be  acquired. 

2.  Filing  of  plans  and  estimates. 

3.  Resolution  adopting  plans  and  estimates. 
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4-  Ordinance  declaring  that  the  proposed  cost  so  far 
exceeds  the  annual  revenues  that  a  municipal  bonded 
indebtedness  must  be  incurred  for  the  proposed  acquisition, 
(if  such  is  the  case). 

5.  Ordinance  calling  a  special  election  to  vote  on  the 
proposition. 

If  a  bonded  indebtedness  is  necessary  Section  29  of  Article 
XVI  should  be  followed. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
City  Engineer. 


Resignation    From    Police    Department    Obtained    Under 
Coercion  May  Be  DisafBrmed. 

San  Francisco,  Cal.,  July  23,  1908. 

Gentlemen  :  I  am  in  receipt  of  your  communication  under 
date  of  July  17th,  which  is  in  part  as  follows: 

"On  March  12,  1907,  Frank  W.  Esola  tendered  his  resigna- 
tion as  a  member  of  the  Police  Department  of  the  City  and 
County  of  San  Francisco,  which  was  accepted  upon  that 
date  by  the  Board  of  Police  Commissioners.  The  said  Esola 
has  filed  a  petition  with  the  Board  for  reinstatement  as  a 
member  of  the  Police  Department.  We  enclose  herewith 
Mr.  Esola's  petition,  also  a  statement  signed  by  former 
Police  Commissioners  William  R.  Hagerty  and  William  H. 
Leahy,  and  respectfully  request  an  opinion  from  you  as  to 
our  powers  to  reinstate  a  person  who  has  resigned  as  a 
member  of  the  Police  Department  under  the  circumstances 
set  forth  in  Mr.  Esola's  petition." 

The  petition  referred  to  recites  that  Frank  Esola  was,  on 
the  loth  day  of  April  1897,  and  now  is,  a  resident  of  the 
City  and  County  of  San  Francisco;  that  on  the  loth  day  of 
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April,  1897,  he  was  appointed  a  regular  police  officer  of  the 
City  and  County  of  San  Francisco  and  remained  continu- 
ously in  such  service,  as  such  police  ofificer,  for  nine  years 
and  eleven  months;  that  after  the  fire  of  April,  1906,  the 
members  of  the  Police  Department  vvrere  informed  that  there 
would  be  shortage  of  the  fund   from  which  salaries  were 
paid,   and  that  it  would  be  necessary  to  grant   indefinite 
leaves  of  absence  without  pay  to  many  members  of  the 
Department ;  that  suggestions  were  made  to  the  members  of 
the    Department    that    those    who    had    trades    or    were 
acquainted    with    other    occupations    at    which    they    could 
earn   a  livelihood   should   seek   employment  and  that  they 
would   be  given   leaves   of  absence   without   pay   for  that 
purpose ;  that  such  a  course  would  prevent  the  laying  off 
of  officers  who  could  ill-afiford  to  lose  such  pay  and  were 
unable  to  maintain  themselves  or  their  families  in  occupa- 
tions outside  of  the  Police  Department ;  that  acting  upon 
such  suggestion  the  petitioner  made  arrangements  to  play 
ball  with  the  San  Francisco  baseball  team,  and  upon  the 
Chief  of  Police  and  the  President  of  the  Board  of  Police 
Commissioners  and  one  other  member  of  the  Commission 
stating  that  he  would  be  granted  leave  of  absence  for  a  year 
without  pay,  he  signed  a  contract  for  one  year  to  play  ball 
with  the  San  Francisco  baseball  team ;  that  subsequent  to 
the  signing  of  such  contract  he  made  application  for  leave 
of  absence,  which  was  denied ;  that  the  management  of  the 
San  Francisco  baseball  team  refused  to  release  the  petitioner 
from   his   contract,   and   that  he   unwillingly   tendered   his 
resignation  as  a  police  officer,  which  resignation  was  subse- 
quently accepted  by  the  Commissioners ;  that  had  not  the 
petitioner  received  the  assurances   regarding  his   leave  of 
absence  that  he  did,  from  the  Chief  and  from  the  President 
of  the  Commission  and  one  other  member,  he  would  never 
have  entered  into  a  contract  with  the  San  Francisco  base- 
ball team ;  and  that  had  not  the  petitioner  been  bound  by 
this  contract  he  would  never  have  resigned  his  position  as  a 
police  officer. 


154 


The  petitioner  then  requests  the  Police  Commission  to 
rescind  the  action  heretofore  taken  by  it  in  accepting  his 
resignation  and  that  he  be  restored  to  his  position  as  a 
regular  police  officer  of  this  City  and  County. 

Attached  to  the  petition  are  the  statements  of  former 
President  of  the  Police  Commission  Leahy  and  Commis- 
sioner Hagert}^  in  which  they  make  the  following  joint 
statement : 

"As  we  believe  that  some  misunderstanding  exists  as  to 
the  reason  of  Mr.  Frank  Esola's  resignation  from  the  Police 
Department,  we  desire  to  state  that  the  reason  for  his 
resignation  is  as  follows : 

"Mr.  Esola  was  given  verbal  assurance  by  us  that  he 
would  be  given  a  year's  leave  of  absence  providing  the  same 
could  be  granted  without  prejudice  to  the  interests  of  the 
service,  which,  at  that  time,  we  did  not  consider  would  in 
any  way  interfere  with  the  granting  of  the  leave  asked  for, 

"Unfortunately,  ]\Ir.  Esola,  acting  on  our  verbal  assur- 
ance, had  signed  a  contract  for  his  services  for  a  year.  It 
was  found  impossible  to  grant  him  the  leave  asked  for,  and 
he  was  forced  to  resign  in  order  to  carry  out  the  terms  of  the 
contract." 

Ordinarily  a  resignation  from  the  public  service,  after 
acceptance,  constitutes  a  complete  severance  of  the  official 
relation  existing  between  the  person  resigning  and  the 
public  service.  But  the  conditions  existing  subsequent  to 
April  i8,  1906,  were  so  abnormal  that  we  are  justified  in 
carefully  investigating  the  circumstances  under  which 
resignations  were  secured  and  acted  upon  by  the  various 
departments.  It  is  a  fact  well  known  to  the  community 
that  the  various  City  Departments  were  sadly  crippled  at 
that  time,  and  that  it  was  feared  there  would  be  a  whole- 
sale reduction,  for  a  time  at  least,  of  the  administrative 
forces  of  the  City  government.  As  a  matter  of  fact,  many 
City  employes  were  forced  to  waive  a  portion  of  their 
salaries    in    order    that    the    various    funds    might    not   be 
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depleted.  Such  being  the  case,  it  would  seem  that  the  condi- 
tions under  which  the  petitioner  severed  his  relations  with 
the  Police  Department  differed  from  those  surrounding  the 
ordinary  resignations. 

This  being  so,  we  are  called  upon  to  ascertain  the  powers 
of  the  Police  Commission.  So  far  as  this  particular  case  is 
concerned,  the  Charter  is  silent,  and  so  far  as  I  am  able  to 
ascertain,  there  is  no  expression  of  law,  nor  any  decision  in 
this  State  that  will  aid  in  arriving  at  a  conclusion.  The 
only  case  that  I  have  been  able  to  find  touching  this  subject 
is  one  involving  the  application  of  John  W.  Goodman  for 
restoration  to  duty  in  the  Police  Department  of  the  City 
of  New  York.    The  record  in  the  case  discloses  these  facts: 

"On  the  13th  day  of  August,  1889,  John  W.  Goodman 
was  a  member  of  the  police  force  of  the  City  of  New  York ; 
that  he  did,  on  that  day,  tender  to  the  Police  Commissioners 
his  resignation  from  the  force ;  and  that,  on  the  14th  day  of 
August,  1889,  the  Police  Commissioners  accepted  such 
resignation  at  a  meeting  of  the  Board." 

The  resignation  was  in  the  following  words : 

"To  the  Board  of  Police :  Gentlemen — I  do  hereby  resign 
my  office  of  roundsman  in  the  Police  Department  of  the 
City  of  New  York.  This  act  is  voluntary  upon  my  part, 
and  is  of  my  own  free  will  and  accord.  It  has  not  been 
caused  by  any  threat  of  punishment  or  act  of  coercion  from 
my  superior  officer  or  any  other  person  connected  with  the 
Police  Department.  Very  truly  yours,  John  W.  Goodman, 
Roundsman  Fourth  Precinct.  Witness:  Edward  Car- 
penter." (People  ex  rel.  Goodman  vs.  McLean  62  Hun. 
(N.  Y.)  43.) 

Subsequently  Goodman  sought  to  obtain  a  Writ  of 
Certiorari  to  review  the  proceedings  of  the  Board  accepting 
his  resignation,  but  it  was  dismissed  on  the  ground  that  his 
resignation  appeared  to  be  regular  on  its  face  and  was 
voluntary.  More  than  a  year  later  Goodman  obtained  an 
alternative  Writ  of  Mandamus,  alleging  that  his  resignation 
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was  obtained  by  duress.  Subsequently,  in  July,  1891,  the 
Court  ordered  the  Commissioners  to  reinstate  Goodman  to 
his  position  as  roundsman.  This  order  was  reversed  by  the 
Supreme  Court  of  New  York,  the  Court  holding  that  the 
action  of  the  Board  could  not  be  reviewed  by  mandamus. 
(People  ex  rel.  Goodman  vs.  McLean,  62  Hun.  42.) 

On  the  1st  day  of  December,  1891,  Goodman  requested  the 
Board  to  reconsider  and  rescind  its  action  of  August  14, 
1889,  whereby  it  accepted  his  resignation,  which  request  the 
Board  refused  on  the  29th  day  of  January,  1892.  The 
Board's  action  was  reviewed  on  a  Writ  of  Certiorari  (the 
second)  and  reversed  in  November,  1892.  (People  ex  rel. 
Goodman  vs.  Voorhis,  66  Hun.  88.) 

The  Court,  in  deciding  the  case,  used  the  following 
language  of  Mr.  Justice  Ingraham  in  the  previous  case 
reported  in  42  Hun.  43-44. 

"When  the  respondent  had  determined  to  disaffirm  the 
resignation  he  could  have  presented  the  case  to  the  Board 
with  a  statement  of  the  circumstances  which  induced  him 
to  sign  the  resignation  and  a  request  that  they  would  recon- 
sider their  official  duty  in  accepting  his  resignation.  It 
would  then  have  been  their  duty  to  ascertain  whether  the 
respondent  had  truly  stated  the  facts,  and  to  determine 
whether  or  not  their  actions  should  be  reconsidered  and  the 
respondent  reinstated." 

The  Court  goes  on  to  say: 

"We  thus  have  an  authoritative  expression  of  opinion  on 
two  subjects  connected  with  the  matter;  first,  that  if  the 
facts  as  claimed  by  the  relator  are  established,  the  resigna- 
tion is  not  valid,  and  may  be  avoided  if  it  is  not  altogether 
void;  second,  that  the  proper  method  to  obtain  redress  was 
to  apply  to  the  Board  of  Police  Commissioners  to  reconsider 
its  action  and  to  reinstate  the  petitioner." 

We  have  authority  in  the  form  of  this  case,  which  was 
three  times  before  the  Supreme  Court  of  New  York,  to  the 
eflFect  that  it  is  the  duty  of  a  body  such  as  this  to  receive, 
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entertain  and  act  upon  a  petition  for  reinstatement  based 
upon  the  fact  that  a  resignation  was  obtained  through 
coercion. 

Having  authority  upon  this  point  we  must  then  ascertain 
whether  the  facts  as  presented  in  the  record  transmitted  to 
me  disclose  coercion. 

"Coercion  may  be  either  actual  (direct  or  positive)  where 
ph3''sical  force  is  put  upon  a  man  to  compel  him  to  do  an 
act  against  his  will,  or  implied  (legal  or  constructive),  where 
the  relation  of  the  parties  is  such  that  one  is  under  subjec- 
tion to  the  other,  and  is  constrained  to  do  what  his  free 
will  would  refuse  to  do."  (Cyc.  of  Law  and  Procedure,  Vol. 
7,  page  270.) 

The  significance  of  the  word  "coerce"  is  "to  impel  to, 
or  restrain  from,  action  by  physical  or  moral  force ;  to  con- 
strain to  do;  to  forbear  by  force  or  fear;  to  compel." 
(Standard  Dictionary,  State  vs.  Darlington,  153  Ind., 
page  3.) 

If  you  find  that  Frank  Esola  was  led  to  believe  by  those 
in  authority  over  him  in  the  Police  Department,  that  those 
members  of  the  Department  who  could  follow  other  occupa- 
tions would  be  granted  an  indefinite  leave  of  absence,  and 
that,  acting  upon  such  belief,  he  entered  into  business  en- 
gagements which  bound  him  to  performance  and  that  he 
was  peremptorily  ordered  back  to  duty,  and  leave  of  absence 
denied,  and  that  in  order  to  save  himself  from  loss  and  from 
litigation  he  was  constrained  against  his  will  to  resign  from 
the  Police  Department,  you  would  be  legally  justified  in 
permitting  him  to  disaffirm  his  resignation,  and  reinstate 
him  in  the  Department. 

It  is  settled  law  that,  "A  resignation  obtained  by  coercion 
may  be  disaffirmed.  The  acceptance  of  a  resignation  so 
obtained  cannot  be  justified  on  the  ground  that  the  officer 
would  in  any  event  have  been  removed  for  neglect  of  duty." 
(Am.  and  Eng.  Enc.  of  Law,  Vol.  23,  341,  342.) 

There  is  a  moral  obligation  resting  upon  public  officials, 
which  is  all  the  greater  during  a  time  of  great  stress  and 
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need  such  as  followed  during  the  period  subsequent  to 
April  i8,  1906,  which  requires  such  officials  to  keep  their 
promises  and  not  to  lead  others  to  financial  and  professional 
undoing  by  reason  of  any  failure  to  perform  on  the  part 
of  such  officials.  These  unusual  conditions  prevailed  in  this 
City  during  the  period  above  mentioned  and  I  am  satisfied 
that  the  Courts  would  take  into  consideration  such  promises 
and  inducements  as  were  held  out  to  Frank  Esola,  and 
would  decide  that  the  facts  being  shown  he  would  be  entitled 
to  disaffirm  his  resignation  and  to  be  reinstated  to  his  former 
position  in  the  Police  Department. 

It  does  not  follow  that  he  would  be  entitled  to  pay  during 
his  absence  from  duty  but  simply  that  he  would  be  entitled 
to  have  his  former  position  restored  to  him. 

Respectfully, 

PERCY  V.   LONG. 

City  Attorney. 
Board  of  Police  Commissioners. 


Police  Commissioners  Cannot  "Go  Behind"  a  Certification 
of  the  Civil  Service  Commission. 

San  Francisco,  Cal.,  July  23,  1908. 

Gentlemen :  Under  date  of  July  17th  you  request  an 
"additional"  opinion  upon  the  standing  of  Daniel  M. 
Twomey,  an  appointee  of  the  Police  Department,  now  serv- 
ing his  probationary  period  in  the  Department. 

Some  time  ago  you  requested  an  opinion  upon  the  same 
matter  upon  a  statement  of  facts  which  showed  that  at  the 
time  Twomey  took  the  Civil  Service  Examinations  he  was 
not  a  citizen  of  the  United  States,  as  is  required  by  the  rules 
of  the  Civil  Service  Commissioners.  You  then  asked 
whether    under    such    state    of    facts    the    examination    of 
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Twomey  was  legal,  and,  under  date  of  June  26th,  I  advised 
you  that  such  rule  of  the  Civil  Service  Commissioners  was 
valid  and  that  Twomey  was  therefore  ineligible  to  take  the 
examination  when  he  did. 

You  ask  now  "whether  your  Board  has  the  power  to  go 
behind  the  certification  of  the  Civil  Service  Commissioners 
and  declare  Twomey 's  appointment  invalid?"  Replying 
directly  to  your  question,  I  would  advise  that  your  Board 
cannot  "go  behind"  the  certification  of  the  Civil   Service 

Board. 

In  this  connection  it  may  be  well  to  add,  however,  that 
no  action  is  necessary  by  your  Board  to  make  a  probation- 
ary appointment  permanent.  If  the  appointee  has  not  been 
removed  before  the  expiration  of  the  probationary  period 
the  appointment  becomes  permanent  ipso  facto.  Thereafter 
no  removal  can  take  place  without  charges  being  preferred 
and  an  opportunity  of  trial  being  given. 

During  the  probationary  period  the  appointee  may  be 
removed  by  your  Board  without  trial,  for  any  cause  which 
your  Board  may  see  fit  to  urge,  with  the  consent  of  the 
Civil  Service  Commissioners.  For  this  purpose  any  investi- 
gation involving  the  fitness  and  standing  of  the  applicant 
may  be  made  by  your  Board.  If,  however,  the  probationary 
period  has  passed,  and  the  appointment  has  become  perma- 
nent, then  your  Board  is  without  power  to  question  the 
validity  of  the  certification. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 

Board  of  Police  Commissioners. 
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Ocean  Avenue  Between  San  Jose  and  Onondaga  Avenues 
Is  an  Open  Public  Street. 

San  Francisco,  Cal.,  August  3,  1908. 

Gentlemen :  Your  request  of  June  26,  1908,  reading  as 
follows,  received : 

"I  am  directed  by  the  Streets,  Sewers  and  Parks  Commit- 
tee of  the  Board  of  Supervisors  to  request  you  to  advise 
said  Board  whether  or  not  the  petition  of  P.  A.  McDonald, 
filed  in  this  office  June  2,  1908  (copy  herewith  enclosed),  to 
declare  Ocean  avenue  between  San  Jose  and  Onondaga 
avenue  an  open  public  street,  should  be  granted." 

In  reply  I  beg  to  state  that  I  have  investigated  the  mat- 
ters set  forth  in  the  petition  of  P.  A.  McDonald,  which 
accompanied  your  letter,  and  find  that  the  facts  therein  set 
forth  are  substantially  true.  Ocean  avenue,  as  shown  in 
Block  13  on  the  West  End  Map  No.  i,  has  been  opened 
and  used  as  a  public  highway  since  prior  to  1863.  The  high- 
way has  been  delineated  on  all  official  maps  since  that  time 
and  was  offered  for  dedication  on  May  i,  1863,  by  the 
recording  of  West  End  Map  No.  i,  at  the  request  of  Harvey 
F.  Brown.  I  have  been  unable  to  find  that  any  formal  deed 
or  instrument  of  dedication,  other  than  said  map.  has  ever 
been  recorded,  or  that  any  formal  acceptance  of  said  avenue 
has  been  made,  but  the  dedication  was  nevertheless  made 
absolute  by  the  delineation  of  the  same  on  the  recorded  and 
official  maps  and  by  user.  I  would  therefore  recommend 
that  the  petition  be  granted. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Committee  of  Streets,  Sewers  and  Parks, 
Board  of  Supervisors. 
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Greenwich  Alley. — Suggesting  Procedure  for  Closing  This 

Street. 

San  Francisco,  Cal.,  August  3,  1908. 

Gentlemen:  Your  communication  of  August  i,  1908, 
reading  as  follows,  has  been  duly  received : 

"I  am  directed  by  the  Streets,  Sewers  and  Parks  Commit- 
tee of  the  Board  of  Supervisors  to  request  you  to  advise  said 
Board  whether  or  not  Greenwich  Alley,  which  extends  from 
Green  street  to  Lombard  street  in  50  vara  block  No.  152, 
can  be  expunged  and  efifaced  from  the  official  map  of  the 
City  and  County  by  an  order  of  the  Board  of  Supervisors. 

"For  your  information  I  beg  leave  to  state  that  the  City 
and  County  of  San  Francisco  has  recently  acquired  this 
entire  block  for  children's  playground  purposes  in  accord- 
ance with  the  authority  given  by  the  electors  at  the  election 
held  in  September,  1903,  and  it  is  recommended  by  the 
Playground  Commission  that  said  alley  be  closed  in  order 
that  the  entire  area  of  the  block  may  be  used." 

Greenwich  Alley  is  an  alley  way  fourteen  (14)  feet  eleven 
and  one-half  (11  J/2)  inches  in  width,  which  was  opened  up 
by  the  owners  of  the  two  50  vara  lots,  through  which  it 
runs,  for  the  convenience  of  subdivision  of  such  lots.  There 
is  no  existing  record  showing  that  the  same  was  ever  form- 
ally offered  for  dedication  or  accepted  by  the  City,  but  the 
same  has  been  used  as  a  public  thoroughfare  for  more  than 
twenty  years  and  the  owners  of  lots  fronting  on  the  alley 
way  have,  in  such  cases  as  I  have  examined,  conveyed  prop- 
erty to  the  alley  line.  Property  owners  have  assumed  that 
the  alley  way  was  formally  dedicated  and  accepted  and  have 
acted  on  that  assumption.  There  is  no  doubt  but  that  said 
alley  way  is  a  public  thoroughfare  and  has  been  dedicated 
and  accepted  by  public  usage. 

The  property  on  either  side  of  said  alley  way  now  being 
the  property  of  the  City  and  the  same  being  under  the  con- 
trol of  the  Children's  Playground  Commission,  I  advise  that 
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the  Playgrounds  Commission  petition  the  Board  of  Public 
Works,  under  Section  27  of  Chapter  II,  Article  YI  of  the 
Charter,  for  the  closing  of  said  Greenwich  Alley.  After 
action  by  the  Board  in  accordance  with  said  Section,  the 
Supervisors,  upon  recommendation  of  the  Board  of  Public 
Works,  may  pass  an  Ordinance  closing  the  street. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 

Committee  of  Streets,  Sewers,  and  Parks, 
Board  of  Supervisors. 


Contract  Cannot  Be  Awarded  to  a  Firm  Bidding  as  a  "Co- 
partnership" If  It  Is  in  Fact  Not  a  Copartnership. 

San  Francisco,  Cal..  August  5,  1908. 

Gentlemen :  I  am  in  receipt  of  your  request  to  be  advised 
whether  or  not  you  may  legally  award  a  contract  for  sta- 
tionary to  the  City  Commercial  Company,  a  co-partnership, 
together  with  a  copy  of  the  letter  from  the  Mayor  to  your 
Board  and  a  copy  of  the  report  of  your  Committee  on 
Printing. 

The  City  Commercial  Company  as  a  co-partnership  sub- 
mitted a  bid  for  furnishing  stationery  to  the  City  during 
the  next  ensuing  fiscal  year.  Being  the  lowest  bidder  the 
contract  for  furnishing  was  awarded  to  the  City  Commer- 
cial Company,  a  co-partnership.  It  then  developed  that 
the  persons  constituting  the  co-partnership  were  two  cor- 
porations and  an  individual.  It  is  not  possible  legally  fof 
corporations  or  individuals  and  corporations  to  enter  into 
a  co-partnership.  That  is  to  say,  corporations  as  partners, 
or  corporations  and  individuals  as  partners,  have,  in  the 
eyes  of  the  law,  no  legal  existence  as  a  co-partnership.  The 
City  Commercial  Company,  composed  of  two  corporations 
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and  an  individual,  has  and  had  no  legal  existence  as  a  co- 
partnership. Having  no  legal  existence  it  cannot  be  held 
legal,  and  an  award  of  a  contract  to  a  co-partnership  which 
does  not  exist  would  be  and  is  a  useless  act. 

A  bond  to  secure  the  performance  of  the  contract  by  the 
City  Commercial  Company,  a  co-partnership,  is  a  bond  to 
secure  the  performance  of  the  contract  by  something  that 
cannot  be  legally  ascertained  and  does  not  exist  and  would 
be  valueless.  A  bond  of  one  of  the  so-called  partners  to 
personally  perform  the  contract  is  valueless,  for  the  person 
has  no  legal  existence  as  a  partner,  has  not  personally  sub- 
mitted a  bid  as  an  individual  and  there  can  be  no  award 
of  contract  to  him  individually. 

You  are  advised  that,  under  the  facts  you  may  not  legally 
award  to  the  City  Commercial  Company,  a  co-partnership, 
the  contract  for  stationery. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Board  of  Supervisors. 


Absence  From  the  State  on  Official  Business  Is  Not  Subject 
to  the  Charter  Sixty-Day  Rule. 

San  Francisco,  August  12,  1908. 

Sir:  In  your  communication  of  August  7th  you  state 
that  during  your  present  term  as  Superintendent  of  Schools 
of  this  City  and  County  you  were  summoned  to  Washington, 
D.  C,  on  business  concerning  the  local  schools.  You  then 
ask  to  be  advised  whether  permission  could  be  granted  for 
you  to  again  leave  the  State  on  business  concerning  the 
public  schools. 

I  see  no  reason  why  the  fact  that  you  were  once  out  of 
the  State  on  public  business  should  limit  your  right  to  again 
depart  from  the  State  on  such  business. 
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Section  3  of  Article  XVI  of  the  Charter  prohibits  an  offi- 
cer from  absenting  himself  from  the  State  for  a  period  of 
more  than  sixty  days  and  that  to  be  but  once  during-  his 
term  of  office.  This,  however,  does  not  apply  to  an  officer 
who  is  compelled  to  be  out  of  the  State  on  official  business, 
provided  permission  has  been  granted  by  the  proper 
authority. 

Respectfully. 

PERCY  V.   LONG, 

City  Attorney. 
Superintendent  of  Schools. 


Tax  Deeds. — Errors  Therein  Should  Be  Corrected  by  Tax 
Collector,  Whether  Issued  by  Him,  or  by  His  Prede- 
cessor. 

San  Francisco,  Cal.,  August  12,  1908. 

Sir :  Under  date  of  May  15,  1908,  you  asked  to  be  advised 
as  follows : 

"In  the  case  error  or  omissions  are  discovered  in  the 
printed  form,  or  otherwise,  in  deeds  issued  under  Sections 
3897  and  3898  of  the  Political  Code  by  my  predecessors  in 
office,  or  by  me,  have  I  the  legal  right  to  issue  a  new  deed 
correcting  such  error  or  omissions?" 

Section  3898  of  the  Political  Code  among  other  things 
provides :  "On  receiving  the  amount  bid,  as  prescribed  in 
the  preceding  section,  the  Tax  Collector  must  execute  a 
deed  to  the  purchaser,  reciting  the  facts  necessary  to  author- 
ize such  sale  and  conveyance,  which  deed  shall  convey  all 
the  interest  of  the  State  in  and  to  such  property  and  shall 
be  prima  facie  evidence  of  all  the  facts  recited  therein." 

As  appears  from  this  Section  the  Tax  Collector's  deed 
must  contain  all  of  the  necessary  recitals  to  make  a  complete 
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and  valid  conveyance  and  I  can  see  no  reason  why  you  may 
not  correct  any  errors  in  such  deeds,  whether  such  errors 
were  made  by  you  or  by  your  predecessors  in  office.  It 
may  be  well  to  say  further  that  if  such  errors  are  made  by 
you,  or  if  made  by  your  predecessors,  and  the  facts  are  suffi- 
ciently within  your  knowledge,  then  it  is  not  merely 
optional  with  you,  but  such  would  be  one  of  the  duties  of 

your  office. 

Respectfully, 

PERCY  V.   LONG. 

City  Attorney. 

Tax  Collector. 


Playground  Commission  May  Not  Use  Rentals  Received 
From  Existing  Leases  Upon  Properety  Purchased  by 
City  for  Playground  Purposes. 

San  Francisco,  Cal.,  August  i8,  1908. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
August  13th,  in  which  you  ask  to  be  advised  whether  your 
Board  may  use  the  rentals  received  from  existing  leases 
upon  property  purchased  by  the  City  and  County  for  play- 
ground purposes. 

The  grant  of  powers  to  your  Board  is  found  in  Article 
XIV  of  the  Charter,  Section  5,  which  reads  in  part  as  fol- 
lows : 

"The  Commissioners  shall  have  complete  and  exclusive 
control,  management  and  direction  of  the  aforesaid  play- 
grounds and  recreation  centers,  and  the  exclusive  right  to 
erect  and  superintend  the  erection  of  buildings  and  struc- 
tures thereon,  and  to  that  end  they  may  employ  superin- 
tendents, surveyors,  engineers,  laborers  and  other  em- 
ployes and  assistants,  and  prescribe  and  fix  their  duties, 
authority  and  compensation.    They  shall  have  the  exclusive 
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management  and  disbursement  of  all  funds  legally  appro- 
priated or  received  from  any  source  for  the  support  and 
equipment  of  the  aforesaid  playgrounds  and  recreation  cen- 
ters, PROVIDED  that  such  management  of  any  real  or  per- 
sonal property  or  moneys  acquired  by  loan,  gift,  devise  or 
bequest,  is  not  inconsistent  with  the  terms  and  conditions 
of  the  loan,  gift,  devise  or  bequest." 

Under  the  terms  of  this  Section  the  Playground  Commis- 
sion becomes  the  agent  of  the  City  and  County  for  the  man- 
agement of  such  property  as  may  be  set  aside  by  the  City 
and  County  for  playground  purposes,  or  acquired  by  gift, 
devise,  bequest  or  otherwise.  The  powers  of  your  Com- 
mission are  limited  to  those  which  are  specially  granted  or 
necessarily  implied.  ^Manifestly  no  power  can  be  implied 
to  a  subordinate  municipal  body  which  would  permit  such 
body  to  exercise  functions  inconsistent  with  the  purposes 
for  which  it  was  created. 

Assuming  that  the  leases  in  question  were  legally  made, 
the  title  to  the  land  remains  in  the  City  and  County ;  the 
corporate  body  retains  the  fee  and,  subject  to  the  limitations 
of  the  Charter,  the  right  to  lease  or  otherwise  encumber  or 
dispose  of  the  lands.  Section  9,  Chapter  II.  Article  II  of 
the  Charter  prohibits  the  City  from  selling  any  lands  ac- 
quired for  childrens'  playground  purposes.  Subdivision  32 
of  Section  i  of  the  same  Chapter  provides  for  the  leasing  by 
the  Board  of  Supervisors  of  any  lands  "now  or  hereafter 
owned  by  the  City  and  County." 

As  I  understand  the  facts,  the  Supervisors  have  permitted 
the  lessees  to  remain  on  these  premises  for  a  limited  period 
rather  than  pay  their  exorbitant  demands  for  the  satisfac- 
tion of  their  leasehold  interests ;  upon  such  theory  the  valid- 
ity of  the  leases  could  be  sustained,  the  agreement  to  con- 
tinue, the  term  of  the  lease  being  one  of  the  conditions  of 
the  sale.  In  other  words,  until  the  termination  of  the  leases, 
the  lands  are  not  strictly  within  the  control  of  the  Play- 
ground Commission.     Such  control  commences  when  said 
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lands  are  set  aside,  free  from  encumbrance,  for  playground 
purposes  solely. 

I  do  not  find  any  authority  for  the  Playground  Commis- 
sion to  lease,  encumber  or  dispose  of  any  of  the  lands  ac- 
quired for  playground  purposes  and  it  is  very  evident  that 
no  such  power  was  ever  contemplated.  Any  other  view 
would  suggest  dangerous  possibilities,  for,  if  the  Commis- 
sion could  lease  such  lands  for  one  year  it  would  have  the 
same  power  to  lease  for  twenty  and  thus  defeat  the  public 
uses  to  which  the  lands  are  dedicated. 

Section  lo  of  Article  XlVa  of  the  Charter  provides  that 
the  Supervisors  shall  annually  appropriate  to  the  Play- 
ground Commission  such  amount  as  may  in  their  judgment 
be  necessary  or  proper  for  the  purchase,  development,  equip- 
ment and  maintenance  of  such  playgrounds.  Section  6  oi 
the  same  Article  authorizes  the  Commission  to  receive 
bequests  and  donations  for  the  same  purposes. 

Over  the  funds  so  appropriated  or  donated  the  Commis- 
sion has  exclusive  control.  The  so-called  rentals  received 
from  the  occupants  of  these  lands,  as  above  set  forth,  must 
go  to  the  General  Fund. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 

Playground  Commission. 


Mongolian  Children  in  Public  Schools. — It  Is  Discretionary 
With  the  Board  of  Education  to  Admit  These  Children 
to  the  Public  Schools  or  to  Provide  Separate  Schools. — 
Fact  of  Birth  in  United  States  Makes  no  Difference. 

San  Francisco,  Cal.,  August  27,  1908. 

Gentlemen :  In  your  communication  of  August  24th  you 
ask  to  be  advised  whether  certain  Chinese  girls  are  entitled 
to  admission  to  the  public  schools  of  this  City  and  County 
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by  reason  of  the  fact  that  they  were  born  in  the  United 
States  and  expect  to  make  this  country  their  home. 

No  other  facts  are  disclosed  in  your  communication  and, 
if  this  were  the  only  information  at  hand,  I  should  have  no 
hesitancy  in  advising  you  that  the  law  regarding  the  admis- 
sion of  Chinese  or  Mongolian  children  to  the  public  schools 
does  not  make  any  distinction  between  those  born  in  the 
United  States  and  those  born  in  other  countries,  and  that 
none  of  such  children  may  be  admitted  to  the  public  schools 
when  separate  schools  have  been  established  for  them. 

Section  1662  of  the  Political  Code  provides  that  every 
school  shall  "be  open  for  the  admission  of  all  children 
between  6  and  21  years  of  age  residing  in  the  district." 
This  Section  also  authorizes  Boards  of  Education  to  estab- 
lish separate  schools  for  Indian,  Chinese  or  Mongolian 
children,  and  provides  that  when  such  schools  are  estab- 
lished such  children  must  not  be  admitted  into  any  other 
school. 

The  object  of  the  law  is  clearly  to  segregate  the  white 
children  of  the  public  schools  from  those  of  Mongolian  or 
Indian  descent  and  is  not  to  deny  the  latter  any  of  the  equal 
rights  guaranteed  by  the  Constitution  and  the  laws  of  the 
State.  By  Section  1662,  above  noted,  it  is  left  entirely  to 
the  discretion  of  the  Board  of  Education  whether  separate 
schools  shall  be  established ;  so  in  this  case  it  is  discretion- 
ary with  your  Board  whether  you  admit  these  children  to 
the  public  schools  or  provide  a  separate  school  of  equal  and 
adequate  standing. 

Respectfully, 

PERCY  V.   LONG. 

City  Attorney. 
The  Board  of  Education. 
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Architect  for  City  and  County  Hospital  Cannot  Be  Em- 
loyed  by  Board  of  Supervisors,  and  Can  Be  Employed 
by  Board  of  Works  Only  in  Accordance  With  Charter 
Provisions  and  Ordinances  of  Supervisors. 

San  Francisco,  Cal.,  August  27,  1908. 

Gentlemen:  Under  Resolution  No.  2575  (New  Series) 
you  ask  to  be  advised  whether  William  Mooser  is  the  "duly 
qualified  and  authorized  consulting  architect  for  the  con- 
struction of  the  City  and  County  Hospital  under  the  bond 
issue  authorized  by  the  electors  May  11,  1908."  Your 
inquiry  involves  a  consideration  of  the  Ordinances  and  Res- 
olutions pertaining  to  the  proposed  construction  of  the  City 
and  County  Hospital  and  they  will  be  taken  up  in  the  order 
of  their  passage. 

Ordinance  No.  1767  of  the  Board  of  Supervisors,  ap- 
proved March  12,  1906,  outlined  a  general  plan  for  the  con- 
struction of  all  public  buildings  to  be  erected  from  the 
proceeds  of  municipal  bonds.  This  Ordinance  provides  that 
whenever  the  proper  Board  shall  determine  that  it  is  neces- 
sary that  a  public  building  or  buildings  should  be  erected 
for  such  Board  it  shall  declare  the  necessity  of  such  build- 
ing or  buildings,  in  writing,  and  transmit  a  copy  thereof 
to  the  Board  of  Supervisors.  Upon  the  receipt  thereof,  the 
Board  of  Supervisors  shall,  if  such  construction  is  deemed 
necessary,  direct  the  Board  of  Public  Works  to  make  and 
furnish  "plans  for  such  construction." 

Here  follows  in  detail  the  manner  of  procedure  to  oe 
adopted  by  the  Board  of  Public  Works  in  the  preparation 
and  selection  of  such  plans.  Thereafter  the  plans  are  to 
be  transmitted  to  the  Board  requesting  the  construction  for 
its  final  approval.  When  such  plans  have  been  fully  ap- 
proved they  shall  be  submitted  to  the  Board  of  Supervisors, 
whereupon  the  necessary  appropriation  shall  be  made  for 
the  construction,  and  the  Board  of  Public  Works  shall  be 
authorized  to  advertise  for  bids  for  the  construction  of  the 
building  in  accordance  with  the  plans  selected.     Upon  the 
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selection  of  the  plans  the  successful  architect  is  to  be  ap- 
pointed by  the  Board  of  Public  Works,  the  consulting 
architect  for  the  construction  of  the  building  at  a  compensa- 
tion equal  to  3J^%  of  the  whole  cost  of  the  building. 

This  Ordinance  was  amended  by  Ordinance  No.  49  (New 
Series)  August  28,  1906,  by  the  addition  of  a  new  section 
known  as  Section  i6a,  which  provides  that  "whenever  it 
shall  appear  to  the  Board,  Commission  or  officer  which  may 
have  requested  the  construction  of  the  aforesaid  buildings, 
that  it  is  inexpedient  and  not  for  the  best  interest  of  the 
City  and  County  of  San  Francisco  to  secure  such  sugges- 
tions and  designs  for  plans,  the  Board  of  Supervisors,  on 
request  of  such  Board,  commission  or  officer,  shall  select 
and  appoint  an  architect  or  architects  to  perform  the  neces- 
sary suggestions  and  designs  for  plans  for  the  construction 
of  the  aforesaid  buildings  without  calling  for  competitive 
submissions." 

Thereafter,  and  on  February  14,  1907,  Ordinance  No.  782 
(New  Series)  was  approved,  wherein  the  Supervisors  named 
William  Mooser  consulting  architect  for  the  purpose  of 
preparing  plans  for  a  City  and  County  Hospital,  presum- 
ably in  accordance  with  Ordinance  No.  49,  though  it  does 
not  appear  wherein  a  competitive  selection  was  inexpedient 
and  not  for  the  best  interest  of  the  City. 

By  Resolution  No.  2294  (New  Series)  of  the  Board  of 
Public  Works,  September  11,  1907,  said  Mooser  was  em- 
powered to  prepare  plans  for  the  new  City  and  County  Hos- 
pital "to  be  erected  under  and  in  pursuance  of  Ordinance 
No.  1716  of  the  City  and  County  of  San  Francisco,  and 
Ordinance  No.  49  (New  Series),  amendatory  thereof." 
Evidently  Ordinance  No.  1767  is  meant,  as  Ordinance  No. 
1716,  has  no  application. 

Ordinance  No.  290  (New  Series),  Board  of  Supervisors, 
approved  October  16,  1907,  prescribes  the  procedure  under 
which  municipal  buildings  shall  be  constructed  and  provides 
that  not  more  than  five  per  cent  of  the  entire  cost  of  the 
building  shall  be  allowed  for  the  preparation  of  plans  and 
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supervision    of   the    work    of   construction,    preparation    of 
contract,  etc. 

The  first  Ordinance,  No.  1767,  provides  a  complete  method 
of  procedure  in  the  construction  of  municipal  buildings  from 
the  proceeds  of  the  sale  of  bonds.  It  is  not  necessary  here 
to  go  into  the  question  of  the  validity  of  this  Ordinance, 
but  we  may  assume  for  the  present  that  it  is  valid.  It  was 
amended  by  Ordinance  No.  49  (New  Series)  and  the  ap- 
pointment of  Mooser  was  apparently  made  in  accordance 
with  this  amendment. 

It  hardly  seems  necessary  to  enter  into  any  discussion 
of  the  invalidity  of  this  amendment ;  it  is  probably  sufficient 
to  say  that  the  Board  of  Supervisors  has  no  power,  under 
the  Charter,  or  otherwise,  to  appoint  architects ;  such  power 
is  in  the  Board  of  Public  Works  alone  and  cannot  be  taken 
from  such  Board  by  the  Supervisors  and  delegated  to  them- 
selves. The  provision  that  this  extraordinary  proceeding 
can  be  taken  when  requested  by  another  Board  (in  this  case 
the  Board  of  Health),  does  not  give  it  a  more  favorable 
color.  I  have  no  hesitancy  in  saying,  therefore,  that  Ordi- 
nance No.  49  (New  Series)  is  invalid  and  that  any  appoint- 
ment made  by  the  Supervisors  thereunder  is  wholly  void. 

The  question  then  remains  whether  Mooser  was  legally 
appointed  by  the  Board  of  Public  Works,  i.  e.,  by  Resolu- 
tion No.  2294  (New  Series)  of  the  Board  of  Public  Works. 

Section  9,  Chapter  i.  Article  VI  of  the  Charter  provides 
that  "the  Board  of  Public  Works  shall  have  charge,  super- 
intendence and  control  under  such  Ordinances  as  may  from 
time  to  time  be  adopted  by  the  Supervisors  ;  (Subdivision  6) 
of  the  construction  of  any  and  all  public  buildings  and  struc- 
tures." 

Section  10  of  the  same  Chapter  provides  that  "all  exami- 
nations, plans  and  estimates  required  by  the  Supervisors 
in  connection  with  any  public  improvement  of  utilities  shall 
be  made  by  the  Board  of  Public  Works." 

Thus  the  Charter  makes  it  the  duty  of  the  Board  of  Pub- 
lic Works  to  superintend  and  control  the  construction  of 
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all  municipal  buildings  and  improvements  and  to  furnish 
the  necessary  plans  therefor.  Ordinance  No.  1767  author- 
izes the  appointment  of  a  consulting  architect  for  the  con- 
struction of  public  buildings,  under  the  bond  issue,  said 
appointment  to  be  made  from  competitive  submission  of 
plans.  No  other  authority  was  given  the  Board  of  Public 
Works  to  make  such  appointment,  and  that  of  Mooser  hav- 
ing been  made  without  competition  it  was,  of  course,  void. 

Ordinance  No.  290  (New  Series)  of  the  Board  of  Super- 
visors does  not  afifect  this  appointment.  I  find  upon  exami- 
nation, in  addition  to  the  Ordinances  and  Resolutions  trans- 
mitted by  you.  Ordinance  No.  291  (New  Series)  of  the 
Board  of  Supervisors,  approved  October  16,  1907.  This 
Ordinance  repeals  Ordinance  No.  1767  and  Ordinance  No. 
49  (New  Series)  and  provides  another  plan  for  the  con- 
struction of  such  buildings.  It  does  not,  however,  afTect 
the  appointment  of  ^looser,  which  was  made  before  its 
passage.  It  authorizes  the  Board  of  Public  Works  in  its 
discretion  to  obtain  plans  for  the  erection  of  public  build- 
ings and  the  local  supervision  of  the  construction  thereof 
by  competition  among  architects,  but  the  general  super- 
vision of  the  work  shall  continue  in  the  office  of  the  City 
Architect.  There  is,  therefore,  no  authority  for  the  appoint- 
ment of  a  consulting  architect,  either  in  the  Charter  or  the 
Ordinance. 

The  power  of  the  Board  of  Public  Works  to  supervise  the 
construction  of  municipal  buildings  is  limited  by  the  Ordi- 
nances of  the  Board  of  Supervisors,  and  when  a  competi- 
tive selection  of  architects  is  provided  by  Ordinance  any 
other  method  of  selection  is  unwarranted.  If  any  appoint- 
ment is  to  be  made  under  Section  3,  Article  VI,  it  must  be 
done  in  accordance  with  the  provisions  of  the  Charter,  the 
compensation  must  be  fixed  and  payable  as  other  salaries 
are  paid,  i.  e.,  in  equal  monthly  installments.  (See  Chapter 
IV,  Article  III.) 

In  accordance  with  the  foregoing  you  are  advised  that 
the  appointment  of  Mooser  to  prepare  plans  for  the  City 
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and  County  Hospital  under  the  bond  issue  of  1903  was  void 
and  that  under  no  circumstances  could  he  claim  to  be  ap- 
pointed as  such  architect  to  prepare  plans  for  a  separate 
and  distinct  hospital  as  contemplated  by  the  bond  issue  of 
May,  1908.  While  Ordinance  No.  291  (New  Series)  is  still 
in  force  and  unrepealed  the  procedure  prescribed  therein 
must  be  followed. 

Respectfully, 

PERCY  V.   LONG, 
Board  of  Supervisors.  City  Attorney. 


Board  of  Health  of  San  Francisco  May  and  Should  Enforce 
General  Provisions  of  State  Statutes. 

San  Francisco,  Cal.,  August  31,  1908. 

Sir :  I  am  in  receipt  of  your  communication  of  August 
20,  1908,  asking  to  be  informed  if  the  Board  of  Health  of 
the  City  and  County  of  San  Francisco  may  enforce  within 
the  City  and  County  of  San  Francisco  the  provisions  of 
Section  No.  2979a  of  the  Political  Code  relating  to  the  pres- 
ervation of  the  public  health. 

You  are  referred  to  my  opinion  of  June  16,  1908,  addressed 
to  the  Board  of  Health,  wherein  the  question  of  the  enforce- 
ment of  general  laws  relating  to  the  public  health  is  dis- 
cussed. It  is  only  where  general  laws  attempt  to  control 
in  purely  local  affairs  of  a  municipality  that  the  local  re- 
quirements govern  and  the  general  laws  give  way.  Where 
there  is  no  conflict  or  inconsistency,  but  rather  an  enlarge- 
ment of  the  powers  of  the  local  Board  and  the  general  law 
relates  to  the  preservation  of  the  public  health  for  the  entire 
State  the  local  Board  of  Health  may  not  only  enforce  such 
general  laws,  but  should  do  so. 

Respectfully, 

Dr.  R.  G.  Broderick,  PERCY  V.   LONG, 

Health  Officer.  City  Attorney. 
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Superintendent  of  Street  Repairs  and  Superintendent  of 
Stone  Pavements. — Temporary  Appointments  Cannot 
Be  Used  to  Defeat  Civil  Service  Provisions. 

San  Francisco,  Cal.,  August  31,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
August  26th  in  which  you  ask  to  be  advised  whether  the 
pending  action  entitled  "Thomas  Reagan  vs.  George  H. 
Bahrs,  et  al.,"  prevents  your  Board  from  approving  the  tem- 
porary appointment  of  P.  J.  Broderick  as  Superintendent 
of  Street  Repairs  by  the  Board  of  Public  Works  or  from 
abolishing  the  classification  of  Superintendent  of  Stone 
Pavements. 

The  decision  in  the  case  referred  to  annulled  the  approval 
of  the  temporary  appointment  of  Broderick  upon  the  ground 
that  it  was  an  evasion  of  the  Civil  Service  provision  of  the 
Charter.  Under  the  Charter  the  temporary  appointments 
are  permitted,  where  no  Civil  Service  eligibles  are  available, 
for  a  period  of  sixty  days.  This  does  not  permit  the  con- 
tinued appointment  of  non-Civil  Service  employes  for 
periods  of  sixty  days  or  less  with  the  object  of  defeating  the 
Civil  Service  requirements  of  the  Charter. 

If  the  position  of  Superintendent  of  Stone  Pavements  is 
no  longer  required  it  should  be  abolished  by  resolution  of 
the  Board  of  Public  Works  and  then  the  classification  may 
be  stricken  from  the  Civil  Service  list. 

If  the  position  of  Superintendent  of  Street  Repairs  is 
required  by  the  Board  of  Public  Works  it  should  be  imme- 
diately added  to  the  Civil  Service  classification  and  pro- 
vision made  for  holding  examinations  to  secure  a  list  of 
eligibles,  and,  unless  such  classification  is  effected  and  pro- 
vision made  for  holding  such  examinations,  the  continued 
appointment  of  Broderick  should  not  be  permitted.     Pend- 


175 


ing  such  examinations,  and  until  a  Civil  Service  eligible  can 
be  procured,  there  is  nothing  to  prevent  the  bona  fide 
approval  of  his  temporary  appointment. 

Respectfully, 

PERCY   V.   LONG, 
City  Attorney. 

The  Civil  Service  Commission. 


Registration  of  Birth  Certificate.— Health  Officer  is  With- 
out Power  to  Register  Birth  Certificates  After  the  Time 
Limited  in  the  Statute. 

San  Francisco,  Cal.,  August  31,  1908. 

Gentlemen:  Your  communication  of  August  i8th  pre- 
sents the  following  state  of  facts :  Requests  have  been  made 
on  behalf  of  three  Japanese  children,  born  respectively  in 
1899,  1906  and  1908,  for  registration  of  certificate  of  birth. 
In  all  of  the  cases  no  physician  or  midwife  attended.  Affi- 
davits have  been  made  in  each  case  by  the  father  of  the 
child  that  certificate  of  birth  has  never  been  recorded.  You 
then  ask  to  be  advised  whether  you  may  accept  and  regis- 
ter these  certificates. 

The  law  regarding  the  registration  of  births  is  found  in 
Section  3077  of  the  Political  Code.  Under  date  of  March 
12,  1905,  I  rendered  an  opinion  upon  the  same  subject  at 
the  request  of  the  County  Recorder.  On  March  i8th  of 
the  same  year  this  Section  was  amended,  making  it  a  duty 
of  the  Health  Officer  to  keep  such  register  in  cities  having 
a  freeholders'  charter.  This  Section  provides  that  within 
five  days  after  the  birth  of  any  child  the  physician,  midwife, 
nurse  or  other  person  assisting  at  a  birth  shall  return  in 
writing  to  the  County  Recorder  or  Health  Officer,  as  the 
case  may  be,  a  certificate  of  such  birth  containing  detailed 
information  as  therein  set  out.     In  case  there  shall  be  no 
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such  attendants  at  the  birth,  then  the  parents  of  the  child 
must  make  such  report  "within  ten  days  after  such  birth." 

The  only  protection  you  have  against  fraud  in  registra- 
tions of  births  is  the  provision  of  the  statute  that  certificates 
of  birth  must  be  made  within  a  limited  time  thereafter. 
Though  this  may  work  hardship  in  some  cases,  the  law  is 
clear,  and  you  are  accordingly  advised  that  you  are  without 
power  to  register  any  certificate  or  affidavit  of  birth,  not 
made  within  the  time  prescribed. 

Respectfully, 

PERCY   V.   LONG, 
City  Attorney. 
The  Health  Officer. 


Recording  Lis  Pendens  and  Claims  of  Ownership  Under 
McEnerney  Act  and  Act  Supplemental  Thereto  Defin- 
ing the  Ministerial  Duty  of  the  County  Recorder. 

San  Francisco,  Cal.,  September  i,  1908. 

Sir :  I  am  in  receipt  of  your  communication  of  Jul}'-  23, 
1908,  as  follows : 

"Under  the  law  the  Recorder  must  note,  upon  separate 
sets  of  block  books  provided  by  the  Board  of  Supervisors, 
all  notices  of  action  to  establish  title  under  the  McEnerney 
Act,  and  also  all  notices  of  ownership. 

"In  many  cases  it  develops  that  the  property  description 
in  the  notice  of  action  or  notice  of  ownership  does  not  agree 
with  the  subdivision  as  drawn  upon  the  block  books  in  my 
department.  When  the  piece  of  property  described  in  the 
notice  is  greater  than  the  subdivision  credited  to  the  party 
on  the  block  book,  I  draw  a  red  line  inside  the  boundary 
of  the  adjoining  subdivision,  to  show  that  the  notice  as  filed 
'overlaps'  other  property  as  shown  on  block  book. 
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"Will  you  please  inform  me  if  I  follow  the  proper  course, 
and   if  I  have  any  further  duty  or  responsibility   in   such 


cases." 


The  Act  of  June  i6,  1906,  provides  that  "any  person  who 
claims  an  estate  or  inheritance  or  for  life  in  *  ''■  ='••  real 
property"  may  bring  and  maintain  an  action  to  establish 
his  title  thereto.  At  the  time  of  filing  his  complaint  he  must 
record  in  the  office  of  the  Recorder  a  notice  containing  a 
particular  description  of  the  real  property  he  claims,  and 
your  duty  is  to  record  said  notice  and  indicate  upon  that 
portion  of  the  map  or  plat  representing  the  property  de- 
scribed and  claimed  in  the  notice,  the  date  of  filing  said 
notice,  when  recorded,  and  the  page  and  book  of  record 
thereof. 

The  Act  of  March  23.  1907,  provides  that  "a  person  or 
corporation  who  is,  or  claims  to  be,  the  owner  *  *  *  of 
real  property"  may  file  in  the  office  of  the  Recorder  for 
record  a  notice  of  ownership  and  claim  to  real  property. 
Upon  such  filing  your  duty  is  substantially  the  same  as 
hereinbefore  indicated. 

In  both  instances  the  duty  imposed  upon  you  by  the  Stat- 
utes is  purely  ministerial ;  the  validity  of  the  claim,  the 
question  of  encroachment,  the  establishment  of  title  are 
judicial  questions  for  the  Court  and  matters  in  which  you 
have  no  concern.  Whether  a  party  has  claimed  too  much 
or  too  little  is  not  for  your  consideration  or  determination. 

You  are  advised,  therefore,  that  when  you  have  received 
for  record  the  notice  of  claim  or  notice  of  pendency  of  action, 
recorded  the  same  as  provided  in  the  Statutes  mentioned 
and  indicated  on  the  maps  or  plats  kept  for  the  purpose, 
the  property  claimed,  the  date  of  filing  of  said  notice,  when 
recorded  and  the  book  and  page  of  recordation,  you  have 
fully  performed  all  that  is  required  of  you. 

Respectfully, 

PERCY   V.   LONG, 
The  Recorder.  City  Attorney. 
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Tenement   House   Act. — Yards   of   Corner   Lot   Tenement 
Houses  Are  Without  the  Prohibitions  of  Section  22. 

San  Francisco,  Cal,,  September  i,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
June  25,  1908  as  follows : 

"Being  somewhat  in  doubt  regarding  the  true  meaning 
of  Section  22  of  the  'Tenement  House  Law,'  which  reads  as 
follows : 

"  'Behind  every  tenement  house  there  shall  be  a  yard 
extending  across  the  entire  width  of  the  lot,  and,  except 
upon  a  corner  lot,  at  every  point  from  the  ground  to  the 
sky  unobstructed  except  that  fire  escapes  or  unenclosed  out- 
side stairs  may  project  not  over  four  (4)  feet  from  the  rear 
line  of  the  house.' 

'T  would  like  to  be  advised  as  to  whether  in  your  opinion 
stairways  are  allowed  to  project  into  the  yard  space  en- 
closed, or  is  it  intended  to  prohibit  such  projections  in 
corner  lots?" 

If  we  expunge  from  Section  22  the  words  "except  upon 
a  corner  lot,"  the  provision  provides  for  a  yard  in  the  rear 
of  every  tenement  house,  whether  it  be  constructed  on  a 
corner  or  inside  lot,  and  prohibits  all  obstructions  therein 
with  two  exceptions,  fire  escapes  and  unenclosed  outside 
stairs.  The  prohibition  against  obstructions  is  direct  and 
applies  to  the  yards  of  all  tenement  houses. 

Now  include  the  words  "except  upon  a  corner  lot."  and 
we  incorporate  an  exception  to  the  prohibition  against  ob- 
structions in  yards  of  tenement  houses  in  that  we  exclude 
the  yards  of  tenement  houses  built  on  corner  lots  from 
the  operation  of  the  prohibition. 

The  effect  of  these  words  in  the  provision  is  to  take  yards 
of  tenement  houses  constructed  on  corner  lots  without  the 
prohibition,  and  permit  of  obstructions  therein  other  than, 
and  in  addition  to  fire  escapes  and  unenclosed  stairs. 
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This  "Tenement  House  Law"  is  unfortunately  very 
loosely  drawn,  is  full  of  inconsistencies  and  contradictions 
and  fails  entirely  in  uniformity. 

Its  construction  will  lead  in  many  instances  to  results 
such  as  the  above,  which  were  never  contemplated  and  make 
the  law  almost  ineffectual. 

Respectfully, 

PERCY   V.    LONG, 
Board  of  Public  Works.  City  Attorney. 


Residence  Requirement  for  City  Employes,  Found  in  Char- 
ter, Does  Not  Apply  to  School  Teachers. 

San  Francisco,  Cal.,  September  i,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  in 
which  you  request  an  opinion  "as  to  whether  Section  2  of 
Article  XVI  of  the  Charter,  touching  upon  the  residential 
qualifications  of  school  teachers,  applies  to  female  teachers 
in  the  employ  of  this  Department,  who  do  not  reside  here?" 

Under  date  of  July  25,  1905,  an  opinion  was  rendered  at 
the  request  of  your  Board  upon  this  same  subject  and  I  then 
advised  you  that  the  Section  of  the  Charter  had  no  applica- 
tion to  the  teachers  in  the  employ  of  the  School  Department. 
As  set  forth  in  that  opinion  the  general  laws  fix  the  qualifi- 
cations necessary  for  a  teacher's  certificate  and  provide  the 
grounds  upon  which  a  teacher,  once  elected,  may  be  re- 
moved ;  the  Charter  cannot  add  to  the  grounds  for  removal 
of  teachers  and  the  Board  cannot,  therefore,  enforce  the 
residence  of  teachers  within  the  City  after  election. 

The  law  applies  to  male  and  female  teachers  without  dis- 
tinction. 

Respectfully, 

PERCY   V.   LONG, 
The  Board  of  Education.  City  Attorney. 
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Telegraph  Wires  May  Be  Stretched  From  House  to  House 
Under  the  Conditions  Laid  Down  in  Ordinance  No.  214 
as  Amended. 

San  Francisco,  Cal.,  September  i,  1908. 

Sir :  I  am  in  receipt  of  your  communication  requesting 
to  be  advised  "whether  or  not  companies  (i.  e..  the  Postal 
Telegraph  Company)  who  enter  a  block  with  wires  may  be 
permitted  to  stretch  from  building  to  building  within  a 
block  in  accordance  with  the  provisions  of  Ordinance 
214  as  amended,  when  they  have  complied  with  all  other 
Ordinances  bearing  on  this  subject?" 

The  question  involves  a  construction  of  Section  2  of  Ordi- 
nance No.  214,  Second  Series,  as  amended  by  Ordinance 
No.  1473,  ^rid  particularly  of  the  following  portion  : 

"And  it  shall  be  unlawful  after  the  first  day  of  May,  1906, 
for  any  district  telegraph  messenger  service  company  or 
any  corporation,  co-partnership  or  individual  to  erect  or 
maintain  any  overhead  wires  connected  from  building  to 
building,  or  otherwise,  and  not  on  poles,  except  such  as  are 
herein  exempted  from  the  provisions  of  this  order." 

The  chief  object  sought  to  be  accomplished  by  the  Ordi- 
nance is  the  removal  in  thickly  populated  business  districts 
of  the  mass  of  overhead  wires  and  the  poles  on  which  the 
same  are  supported,  which  have  proved  not  only  unsightly 
but  an  obstruction  and  a  menace  and  dangerous  in  cases  of 
fire.  The  maintenance  of  overhead  wires  or  poles  along  the 
streets,  or  of  overhead  wires  stretching  from  building  to 
building  across  the  streets  is  directly  prohibited,  and  an 
underground  conduit  system  provided  as  a  substitute 
method  of  conveying  the  wires  along  the  streets.  The 
"block  system"  referred  to  in  your  communication  was  prob- 
ably considered  as  a  modification  of  the  conduit  system. 
From  the  language  above  quoted  it  would  appear  that  the 
only  prohibition  is  against  the  stretching  of  wires  from 
building  to  building  across  streets  and  where  they  assume 
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the  character  at  once  of  overhead  wires  not  on  poles.  From 
the  language  of  the  Ordinance  I  take  it  that  there  is  no  pro- 
hibition against  the  stretching  or  running  of  wires  from 
building  to  building  within  a  block  so  long  as  they  do  not 
assume  the  character  of  overhead  wires  or  operate  as  an 
obstruction  or  menace  in  cases  of  fire. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 
Chief  Department  of  Electricity, 


Suggesting     Legislative     Enactment     for     Restoration     of 
Records  of  Births,  Deaths  and  Marriages. 

San  Francisco,  Cal.,  September  2,  1908. 

Sir :  I  am  in  receipt  of  your  request  to  be  advised  regard- 
ing the  re-establishment  of  records  of  births,  deaths  and 
marriages  destroyed  by  fire,  and  how  these  records  may  be 
restored,  or  data  entered  of  record  that  will  answer  the  pur- 
poses of  the  original.  The  only  solution  that  suggests  itself 
is  the  preparation  of  a  bill  which  will  provide  a  method  of 
restoration  of  such  records  and  the  submission  thereof  to 
the  Legislature  for  passage.  Since  the  fire  of  1906  this 
course  has  been  pursued  in  the  case  of  assessment  rolls, 
court  tecords,  medical  records  and  other  records  destroyed. 

At  present  you  can  do  nothing  but,  if  conditions  warrant, 
a  bill  should  be  prepared  and  submitted  to  the  Legislature. 
That  is  the  only  way  in  which  the  difficulty  may  be  over- 
come, for,  at  present,  no  legal  method  is  provided. 

Respectfully, 

PERCY   V.   LONG, 
City  Attorney. 
The  Recorder. 
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Board  of  Public  Works  May  Designate  to  Treasurer  the 
Fund  in  which  Fees  Received  by  City  Engineer  Should 
Be  Placed. 

San  Francisco,  Cal.,  September  5,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  un- 
der date  of  September  3d  as  follows : 

"I  am  directed  by  the  Street  Committee  of  the  Board  of 
Supervisors  to  request  you  to  advise  said  Board  whether 
or  not  the  Board  of  Public  Works,  under  the  provisions  of 
Section  12  of  Chapter  I  of  Article  VI  of  the  Charter  may 
place  to  the  credit  of  a  Special  Fund  in  the  Treasury  of  the 
City  and  County  of  San  Francisco  the  fees  or  charges  ex- 
acted by  the  City  Engineer  for  services  performed  by  said 
official. 

"For  your  information  I  beg  leave  to  advise  you  that  this 
question  arises  in  connection  with  the  payment  of  fees  for 
the  establishment  of  lines  and  grades  on  street  work,  which 
fees  have  heretofore  been  deposited  to  the  credit  of  the 
General  Fund,  and  complaint  is  made  by  the  persons  paying 
for  said  services  that  by  reason  of  such  fact  they  are  unable 
to  obtain  the  services  for  which  they  have  paid,  inasmuch 
as  the  appropriation  made  for  conducting  the  City  Engi- 
neer's office  is  limited  by  the  budget." 

The  Charter  provision  above  referred  to,  speaking  of  the 
City  Engineer  reads  as  follows : 

"He  shall  serve  the  Board  exclusively  and  shall  not  be 
engaged  in  any  other  business  while  he  is  in  its  service. 
He  shall  receive  no  compensation  except  his  salary.  The 
Board  shall  by  Resolution  establish  fees  and  charges  for  the 
services  to  be  performed  by  the  City  Engineer  for  persons, 
companies  and  corporations,  and  may  from  time  to  time 
change  and  adjust  the  same.  Said  Engineer  shall  require 
such  fees  or  charges  to  be  paid  in  advance  for  any  official 
act  or  service  demanded  of  him,  and  such  moneys  thus  paid 


183 


shall  be  paid  to  the  Treasurer  and  credited  by  him  to  such 
fund  or  funds  as  said  Board  may  direct." 

The  services  to  be  performed  by  the  City  Engineer  are 
thus  paid  for  in  advance  of  the  services  and  if  not  so  per- 
formed the  person  so  paying  is  entitled  to  a  refund.  Such 
being  the  case  such  moneys  should  be  under  the  control  and 
subject  to  the  disposition  of  the  Board  of  Public  Works. 
This  is  necessary  in  order  to  permit  the  City  Engineer  to 
proceed  with  the  work  sought  to  be  performed  and  to  pro- 
vide the  funds  therefor.  Such  was  the  intention  of  the 
Charter  makers. 

The  only  other  provision  in  the  Charter  which  affects 
this  interpretation  is  general  in  character  and  relates  to 
fees  received  by  any  official,  which  fees  are  to  go  into  the 
City  Treasury,  not  to  be  returned  under  any  circumstances. 

"It  shall  be  the  duty  of  every  officer  authorized  by  law 
to  charge,  receive  or  collect  any  fee,  commission,  percentage, 
allowance  or  compensation  for  the  performance  of  any  offi- 
cial services  or  duty  of  any  kind  or  nature,  or  rendered  in 
any  official  capacity,  or  by  reason  of  any  official  duty  or 
employment,  to  deliver  the  same  to  the  Treasurer  at  the 
expiration  of  each  business  day.  The  Treasurer  shall  there- 
upon deliver  to  such  officer  a  receipt  for  the  money  so  paid, 
which  shall  show  the  amount  of  money  received,  the  day 
and  hour  when  paid,  the  name  of  the  officer  paying  the 
same,  the  nature  of  the  service  performed,  and  the  name  and 
official  designation  of  the  person  by  whom  the  service  was 
performed ;  and  like  entries  shall  be  made  upon  the  stub 
of  such  receipt,  which  shall  be  kept  by  the  Treasurer.  The 
Treasurer  shall  place  all  such  moneys  in  a  fund  to  be  desig- 
nated the  "Unapportioned  Fee  Fund,"  which  is  hereby 
created,  and  shall  keep  such  fund  as  other  funds  in  the 
Treasury  are  kept,  and  shall  be  liable  on  his  official  bond  for 
all  money  so  received." 

The  general  provision  of  the  Charter  relating  to  the  de- 
posit of  fees  with  the  City  Treasurer  and  the  placing  by  that 
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official  of  such  fees  in  the  Unapportioned  Fee  Fund  is  in 
my  opinion  controlled  by  the  specific  provisions  which  per- 
mits the  Board  of  Public  Works  to  direct  the  Treasurer  to 
credit  fees  received  by  the  City  Engineer  for  services  to 
be  rendered  persons,  companies  and  corporations  to  such 
fund  or  funds  as  such  Board  may  direct.  (Martin  vs.  Elec- 
tion Commissioners,  126  Cal.,  411.) 

The  Supreme  Court  of  the  State  of  California  in  the 
above  entitled  case,  in  discussing  the  effect  of  Section  8^ 
of  Article  XI  of  the  Constitution,  lays  down  the  rule  that 
"The  more  specific  provision  controls  the  general,  without 
regard  to  their  comparative  dates ;  the  two  Acts  operating 
together  and  neither  working  the  repeal  of  the  other." 

It  will  be  necessary,  then,  for  the  Board  of  Public  Works 
to  designate  to  the  Treasurer  a  fund  in  which  all  fees  re- 
ceived by  the  City  Engineer  shall  be  placed  b}^  the  Treas- 
urer and  for  the  Board  of  Supervisors  by  Ordinance  to 
authorize  the  Board  of  Public  Works  to  pay  out  of  such 
fund  the  moneys  necessary  to  perform  the  work  for  which 
the  City  Engineer  has  been  paid. 

Respectfully, 

PERCY   V.   LONG, 

City  Attorney. 
Board  of  Supervisors, 


Interest  on  Bonds  of  the  City  May  Be  Paid  Outside  the 

City  and  State. 

San  Francisco,  September  8,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  ask- 
ing my  opinion  as  to  the  legality  of  three  different  plans 
for  the  payment  of  interest  on  bonds  of  the  City  and  County 
of  San  Francisco,  such  payment  being  made  outside  of  the 
State  of  California. 
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Section  13//2  of  Article  XI  of  the  Constitution  permits  the 
issuance  of  bonds  which,  by  their  recitals,  provide  for  pay- 
ment outside  of  the  State.  This  Constitutional  provision 
validates  all  bonds  containing  such  recitals,  but  there  is  an 
apparent  conflict  with  other  provisions  which  seem  to  pre- 
vent the  sending  of  public  moneys  outside  of  the  State. 
This  apparent  conflict  goes  to  the  responsibility  of  the 
Treasurer  and  there  is  nothing  to  prevent  the  Board  of 
Supervisors  from  adopting  any  of  the  plans  mentioned  in 
your  communication  and  providing  for  the  compensation  of 
any  financial  institution  that  satisfies  the  Board  of  Super- 
visors as  to  its  charges  and  financial  integrity. 

Dillon  &  Hubbard,  in  a  letter  to  me  dated  August  24, 
1908,  suggest  the  following: 

"It  would  be  an  unreasonable  construction  of  section  13^ 
to  say  that  it  disables  the  Legislature  from  authorizing  the 
municipality  to  keep  the  faith  of  the  City  and  to  make 
payment  of  its  bonds  at  the  agreed  place  of  payment.  To 
this  end  it  is  not  absolutely  necessary  that  the  funds  of  the 
municipality  shall  be  deposited  here  in  New  York;  for  in- 
stance, the  funds  of  the  municipality  can  be  deposited  with 
an  authorized  bank  in  San  Francisco.  They  can  be  advised 
that,  in  order  to  keep  the  contract  of  the  city,  $50,000  or 
$100,000  will  be  necessary  to  provide  for  the  payment  of 
the  interest  at  the  fiscal  agency  of  San  Francisco  in  the  City 
and  State  of  New  York.  The  Treasurer  can  go  to  the 
depository  in  San  Francisco,  get  a  draft  on  the  City  of  New 
York  and  direct  that  the  proceeds  of  this  draft  shall  be  used 
only  to  pay  the  interest  or  principal  of  the  bonds,  which 
shall  be  presented  for  payment  at  the  fiscal  agency.  This 
is  our  opinion  and  we  think  it  a  sound  one." 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 

Committee  of  Public  Utilities, 

Board  of  Supervisors. 


186 

Garbage  Disposition. — City  Is  Entitled  to  a  Percentage  of 
Gross  Receipts  of  the  Sanitary  Reduction  Works. 

San  Francisco,  Cal.,  September  21,  1908. 

Gentlemen :  You  asked  to  be  advised  whether  "The 
City  and  County  is  entitled  to  a  percentage  of  all  the  gross 
receipts  of  the  Sanitary  Reduction  Works,  or  other  cor- 
porations enjoying  privileges  under  and  pursuant  to  Ordi- 
nance No.  2965  of  the  Board  of  Supervisors." 

The  Ordinance  No.  2965  referred  to  was  framed  February 
17,  1896,  and  contained  the  following  language : 

"In  consideration  of  the  sum  of  twenty-five  hundred  and 
ten  dollars,  the  receipt  of  which  is  hereby  acknowledged, 
and  in  consideration  of  the  further  payment  of  two  per 
centum  for  the  term  of  fifteen  years  from  and  after  the  date 
of  this  francsise,  and  the  payment  of  five  per  centum  for 
the  remaining  term  of  thirty-five  years,  on  the  gross  amount 
of  the  receipts  to  be  derived  by  the  said  F.  E.  Sharon,  his 
associates  or  assigns,  under  this  franchise,  to  be  paid  into 
the  Treasury  of  the  City  and  County  of  San  Francisco  each 
and  every  year  during  the  continuance  of  this  franchise,  the 
franchise  hereinafter  recited  is  hereby  granted  to  F.  E. 
Sharon,  his  associates  and  assigns." 

Then  follow  in  full  the  terms  of  the  franchise  by  which 
the  grantee  is  given  sole  and  exclusive  right  to  cremate  and 
destroy,  within  the  City  and  County,  all  garbage  and  other 
like  matter  for  a  period  of  fifty  years  from  date  of  the  Ordi- 
nance. Section  6  of  the  Ordinance  confers  upon  the  said 
grantees  the  sole  and  exclusive  right  from  and  after  the 
first  day  of  December,  1902.  to  remove  and  dispose  of  the 
carcasses  of  dead  animals  found  in  the  public  streets  and 
of  all  dead  animals  within  the  City  and  County  not  slain 
for  human  food. 

The  reason  of  this  latter  Section  is  that  at  the  time  of  the 
passage  of  the  Ordinance  the  City  was  under  contract  with 
other  parties  for  the  disposition  of  dead  animals,  which  con- 
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tract  expired  on  December  i,  1902.  The  grantee  of  the  fran- 
chise conferred  by  Ordinance  No.  2965  succeeded  to  the 
rights  theretofore  enjoyed  by  this  contractor  in  the  disposi- 
tion of  dead  animals.  His  rights  in  this  respect  are  subject 
to  all  the  terms  and  conditions  of  Ordinance  No.  2965. 

On  February  21,  1896,  the  said  F.  E.  Sharon  filed  a  com- 
munication with  the  Board  of  Supervisors  in  which  he  ac- 
cepted all  the  conditions  and  privileges  of  this  Ordinance, 
and  the  subsequent  assignment  made  by  him  to  the  Sanitary 
Reduction  Works  was  made  subject  to  all  these  conditions 
and  provisions. 

There  is  nothing  in  the  franchise  which  would  warrant 
any  other  conclusion  than  that  the  City  is  entitled  to  the 
percentage  of  the  gross  amount  of  the  receipts  derived  from 
all  sources  from  the  disposition  of  garbage  of  all  kinds  by 
the  grantee  of  the  franchise  or  by  any  of  his  associates  or 
assigns  operating  by  virtue  of  the  franchise. 

Respectfully, 

PERCY   V.   LONG, 
City  Attorney. 
Board  of  Supervisors. 


Street  Assessments. — Board  of  Supervisors  May,  on  Appeal 
of  Property  Holders  Assessed,  Consider  Jurisdiction  of 
Board  of  Public  Works  to  Order  the  Work  Done ;  May 
Reduce  the  Price  to  Be  Paid  Contractors ;  or  May  Order 
Work  Done  Over. 

San  Francisco,  Cal.,  September  28,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
September  22,  1908,  enclosing  appeal  of  various  property 
owners  from  the  assessment  for  the  construction  of  artifi- 
cial stone  sidewalks  on  Fair  Oaks  street  between  Twenty- 
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fourth  and  Twenty-fifth  streets,  under  pubhc  contract  with 
E.  M.  Leonard,  concernmg  which  you  make  the  following 
inquiries : 

"i.  Is  it  within  the  power  of  the  Board  of  Supervisors 
under  the  facts  presented  by  this  appeal  to  consider  the 
question  of  the  jurisdiction  acquired  by  the  Board  of  Public 
Works  to  order  street  work  done? 

"2.  Is  it  within  the  power  of  the  Board  of  Supervisors, 
on  the  facts  presented  by  this  appeal  to  reduce  or  order 
reduced  the  price  to  be  charged  by  the  contractors  for  the 
performance  of  the  work? 

"3.  Is  it  within  the  power  of  the  Board  of  Supervisors, 
upon  the  facts  presented  by  this  appeal,  to  order  the  work 
done  over  again,  or  to  order  defects  in  the  work  to  be 
removed  before  requiring  payment  by  the  property  owners?" 

From  your  communication  I  learn  that,  though  the  appeal 
was  taken  on  technical  grounds,  the  main  discussion  con- 
cerned the  cost  of  doing  the  work  and  the  manner  in  which 
it  was  performed. 

The  difficulty  arises  from  the  interpretation  of  Section  14 
of  Chapter  II  of  Article  VI  of  the  Charter,  which  reads  in 
part  as  follows : 

"The  owners,  whether  named  in  the  assessment  or  not, 
the  contractor  or  his  assigns,  and  all  other  persons  directly 
interested  in  any  work  provided  for  in  this  Chapter,  or  in 
the  assessment,  feeling  aggrieved  by  any  act  or  determina- 
tion of  the  Board  of  Public  Works  in  relation  thereto,  or 
who  claim  that  the  work  has  not  been  performed  according 
to  the  contract  in  a  good  and  substantial  manner,  or  having 
or  making  any  objection  to  the  correctness  or  legality  of  the 
assessement  or  other  act,  determination  or  proceedings  of 
the  Board,  shall,  within  thirty  days  after  the  date  of  the 
warrant,  appeal  to  the  Supervisors,  by  briefly  stating  their 
objections  in  writing  and  filing  the  same  with  the  Clerk 
of  the  Supervisors.     *     *     "•'     Upon  such  appeal  the  Super- 
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visors  may  remedy  and  correct  any  error  or  informality  in 
the  proceedings,  and  revise  and  correct  any  of  the  acts  or 
determinations  of  the  Board  relative  to  said  work ;  may  con- 
firm, amend,  set  aside,  alter,  modify  or  correct  the  assess- 
ment in  such  manner  as  to  them  shall  seem  just ;  and  require 
the  work  to  be  completed  according  to  the  directions  of 
the  Supervisors,  and  may,  at  their  option,  direct  the  Board 
of  Public  Works  to  correct  the  warrant,  assessment  or  dia- 
gram in  any  particular,  or  to  make  and  issue  a  new  warrant, 
assessment  and  diagram  to  conform  to  the  decisions  of  the 
Supervisors  in  relation  thereto." 

The  latest  judicial  expression  on  the  subject  of  street 
assessments  is  found  in  the  decision  of  the  United  States 
Supreme  Court  in  the  case  of  Londoner  vs.  City  of  Denver, 
28  Supreme  Court  Reporter,  708  (210  U.  S.  Sup.  Ct.).  This 
was  on  writ  of  error  to  review  the  decision  of  the  Supreme 
Court  of  Colorado  in  which  a  case  parallel  to  the  one  here 
in  question  was  presented.  In  reversing  the  decision  of  the 
State  court,  which  afifirmed  the  assessment,  the  Supreme 
Court  relied  upon  the  constitutional  guaranty  of  due  process 
of  law,  and  upon  this  point  used  the  following  language : 

"In  the  assessment,  apportionment,  and  collection  of  taxes 
upon  property  within  their  jurisdiction,  the  Constitution  of 
the  United  States  imposes  few  restrictions  upon  the  States. 
In  the  enforcement  of  such  restrictions  as  the  Constitution 
does  impose,  this  Court  has  regarded  substance,  and  not 
form.  But  where  the  Legislature  of  a  State,  instead  of  fix- 
ing the  tax  itself,  commits  to  some  subordinate  body  the 
duty  of  determining  whether,  in  what  amount,  and  upon 
whom  it  shall  be  levied,  and  of  making  its  assessment  and 
apportionment,  due  process  of  law  requires  that,  at  some 
stage  of  the  proceedings,  before  the  tax  becomes  irrevocably 
fixed,  the  taxpayer  shall  have  an  opportunity  to  be  heard, 
of  which  he  must  have  notice,  either  personal,  by  publica- 
tion, or  by  a  law  fixing  the  time  and  place  of  the  hearing. 
(Citing  numerous  cases.) 
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"If  it  is  enough  that,  under  such  circumstances,  an  oppor- 
tunity is  given  to  submit  in  writing  all  objections  to  and 
complaints  of  the  tax  to  the  Board,  then  there  was  a  hearing 
aflForded  in  the  case  at  bar.  But  we  think  that  something 
more  than  that,  even  in  proceedings  for  taxation,  is  required 
by  due  process  of  law.  Many  requirements  essential  in 
strictly  judicial  proceedings  may  be  dispensed  with  in  pro- 
ceedings of  this  nature.  But  even  here  a  hearing,  in  its  very 
essence,  demands  that  he  who  is  entitled  to  it  shall  have 
the  right  to  support  his  allegations  by  argument,  however 
brief;  and,  if  need  be,  by  proof,  however  informal."  (Cit- 
ing numerous  cases.) 

In  view  of  this  decision,  and  bearing  in  mind  the  ruling 
therein  that,  in  the  enforcement  of  the  constitutional  guar- 
anty  of  due  process  of  law,  substance  and  not  form  should 
be  regarded.  I  am  of  the  opinion  that  your  Board  has 
power  to  consider  the  whole  question  of  the  assessment 
together  with  all  the  proceedings  had,  regardless  of  the  form 
of  the  notice  of  appeal.  The  interests  of  the  contractors  as 
well  as  the  petitioners  should,  however,  be  given  all  due 
consideration  and  notice  given  and  hearing  to  all  parties 
concerned  permitted.  Your  first  interrogatory  is  therefore 
answered  in  the  affirmative. 

2.  The  Charter  Section  above  quoted  fully  covers  the  ques- 
tion of  the  powers  of  your  Board  after  the  hearing  is  had. 
To  "confirm,  amend,  set  aside,  alter,  modify  or  correct  the 
assessment"  contemplates  a  reduction  of  the  assessment  as 
fully  as  though  the  language  was  directly  employed.  Your 
second  interrogatory  is  therefore  answered  in  the  affirma- 
tive. 

3.  Referring  again  to  the  Charter  Section,  your  Board 
is  there  empowered  to  "require  the  work  to  be  completed 
according  to  the  directions  of  the  Supervisors."  This  lan- 
guage is  sufficient,  in  my  opinion,  to  empower  your  Board 
to  order  the  work  done  over  if  it  is  in  such  a  condition  that 
it  cannot  be  repaired,  or  your  Board  may  order  the  repair 
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and  completion  of  the  work  before  the  assessment  becomes 
final.  Your  third  interrogatory  is  therefore  answered  in 
the  affirmative. 

In  conclusion,  it  may  be  well  to  call  attention  to  the  fact 
that  your  Board  is  made  the  court  of  last  resort  in  these 
matters  and  that  no  assessment  shall  be  held  invalid  for  any 
error  which  might  have  been  corrected  by  your  Board. 

The  earlier  decisions  to  the  effect  that  the  legislative  body 
may  assess  or  direct  the  assessment  of  the  entire  cost  of  a 
street  improvement  upon  abutting  land  according  to  the 
front-foot  rule,  without  any  inquiry  as  to  benefits  received 
or  giving  the  owner  any  opportunity  to  show  that  this  will 
confiscate  his  property  either  in  whole  or  in  part,  have  been 
overruled  in  the  Londoner  case  above  cited.  The  final  deter- 
mination being  left  to  your  Board,  too  much  latitude  cannot 
be  given  in  order  that  a  full  and  thorough  hearing  may  be 
had  and  a  fair  opportunity  given  to  the  parties  affected  to 
present  evidence  and  argument  for  this  purpose. 

Respectfully, 

PERCY   V.   LONG, 

City  Attorney. 
Board  of  Supervisors. 


Plats  Approved  by  Board  of  Works  and  Recorded. — There 
Is  No  Requirement  That  City  Engineer  Survey  Plats 
Filed  with  Board  of  Public  Works  for  Its  Approval. 

San  Francisco,  Cal.,  October  2,  1908. 

Dear  Sir:  In  answer  to  your  request  of  September  17, 
1908,  as  follows : 

"There  has  been  submitted  to  this  office  the  subdivision 
of  the  tract  known  as  the  'Glenn  Park  Terrace,'  which  cov- 
ers several  hundred  lots  and  intervening  streets.  These 
lots  and  streets  were  laid  out  by  parties  employed  by  the 
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owners  of  the  tract  and  the  results  of  their  work  submitted 
in  the  form  of  a  blue-Hne  print  for  fomal  acceptance  by  the 
Honorable,  the  Board  of  Public  Works  and  attested  by  the 
Secretary. 

"This  office  is  asked  by  the  attorney  of  the  purchaser  of 
one  of  the  lots  in  this  tract  to  approve  or  pass  upon  the 
accuracy  of  this  map,  so  that  deeds  can  be  made  out  to  the 
properties  indicated  thereon.  This  office  has  not  the  means 
at  its  command  to  survey  these  large  tracts  and  doubts  the 
propriety,  under  the  Charter  provisions,  of  approving  work 
done  b}^  others  than  the  regularly  appointed  City  employe. 

"Please  advise  this  office  of  what  steps  and  responsibilities 
should  be  taken  in  this  matter." 

I  beg  leave  to  submit  the  following : 

Section  28,  Chapter  II,  Article  VI,  is  the  Section  referring 
to  plats  of  new  subdivisions  and  new  streets.  This  Section 
provides  that  the  map  or  plat  of  a  new  subdivision  "shall 
be  submitted  to  the  Board  of  Public  Works  for  its  approval, 
and  if  the  Board  approve  the  same,  such  approval  shall  be 
by  it  indorsed  upon  the  said  map  or  plat,  and  said  map  with 
said  approval  shall  then  be  filed  in  the  office  of  the  Recorder; 
and  without  such  approval  indorsed  thereon  no  such  map  or 
plat  shall  be  filed  in  the  office  of  the  Recorder,  or  have  any 
validity";  etc. 

The  provisions  of  the  Section  are  such  as  give  the  Board 
of  Public  ^^'orks  wide  latitude  of  discretion.  There  are  no 
attempts  made  to  define  on  what  particulars  the  Board  of 
Public  Works  may  "approve"  or  "disapprove"  of  the  map 
or  plat  submitted.  It  is  for  the  Board  itself  to  consider  the 
particular  circumstances  of  each  case,  and  to  base  its  de- 
cision on  such  particular  circumstances,  making  such  inves- 
tigation as  is  in  its  power  to  do,  considering  the  location  and 
topography  of  the  particular  tract  in  each  case,  paying  due 
attention  to  the  character  of  the  improvements  made,  the 
responsibility  and  reliability  of  the  surveyors  and  the  parties 
offering  the   map  or  plat   for  acceptance   and   such   other 
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details  as  may  be  material.  There  is  no  limitation  on  the 
Board  and  the  Charter  is  evidently  intentionally  vague,  as 
it  would  be  impossible  to  lay  down  any  hard  and  fast  rule 
of  conduct  for  such  cases. 

The  Charter  makes  no  requirement  that  the  map  or  plat 
be  prepared  or  the  tract  surveyed  by  the  City  Engineer,  and 
a  rule  requiring  that  the  same  be  done  by  the  City  Engineer 
would  be  unreasonable  and  unjust. 

There  is  no  requirement  of  the  Charter,  or  of  any  Ordi- 
nance, that  the  owner  offering  the  plat  for  approval  shall 
make  a  deed  of  the  lands  delineated  as  streets.  While  such 
a  practice  may  be  commendable  and  advisable,  it  is  not 
necessary,  as  the  recording  of  the  plat  is  a  sufficient  offer  of 
dedication  of  the  streets  to  public  used. 

Respectfully, 

PERCY   V.   LONG, 
City  Attorney. 
Hon.  Marsden  Manson, 
City  Engineer. 


City  Hall:     Board  of  Supervisors  May  Order  Its  Removal 
If  It  Is  Unsafe  or  Insanitary. 

San  Francisco,  Cal.,  October  5,  1908. 

Gentlemen  :  In  a  communication  under  date  of  October  2, 
1908,  you  ask  to  be  advised  as  to  "whether  or  not  under  the 
Charter  of  the  City  and  County  of  San  Francisco,  there  is 
any  power  vested  in  said  Board  or  any  other  Board  of  the 
City  and  County  of  San  Francisco  to  declare  the  ruins  of 
the  City  Hall  an  unsafe  structure  and  to  provide  for  its 
entire  obliteration." 

Under  the  provisions  of  Subdivision  6,  Section  i.  Chapter 
II  of  Article  H  of  the  Charter  is  found  the  following: 
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"Subject  to  the  provisions,  limitations  and  restrictions  in 
the  Charter  contained,  the  Board  of  Supervisors  shall  have 
power : 

"To  provide  for  the  abatement  or  summary  removal  of 
any  nuisance  and  to  condemn  and  to  prevent  the  occupancy 
of  unsafe  structures." 

The  legislative  power  to  provide  for  the  public  safety  in 
matters  pertaining  to  the  health  and  security  from  injury  of 
the  individuals  is  a  grant  of  the  highest  legislative  character 
and  should  be  exercised  in  all  cases  when  it  is  reasonably 
necessar3^  Under  the  provisions  of  the  Charter  just  quoted 
your  Board  has  passed  Ordinances  providing  for  the  sum- 
mary removal  of  insanitary  and  unsafe  property  belonging 
to  individuals.  That  the  legislative  body  of  a  municipality 
should  have  power  to  pass  legislation  of  this  character  and 
not  have  power  to  remove  property  of  its  own  which  is 
unsafe  or  insanitary  would  be  a  startling  proposition  and 
lead  to  remarkable  results.  To  declare  that  a  structure 
unsafe  or  insanitary  when  belonging  to  an  individual  must 
be  removed  but  to  profess  itself  impotent  to  remove  struc- 
tures belonging  to  it  which  are  unsafe  or  insanitary  would 
in  effect  be  a  declaration  of  inability  to  do  of  its  own  volition 
in  respect  to  itself  what  is  one  of  its  highest  duties  to  require 
of  individuals. 

I  am  of  the  opinion,  however,  that  the  provisions  of  the 
Charter  quoted  above  are  broad  enough  to  cover  municipal 
property  as  well  as  private  property.  The  words  of  the 
Charter  are  "any  nuisance,"  and  "unsafe  structure."  When 
the  object  of  such  a  provision  in  the  Charter  is  considered. 
the  objection  that  it  does  not  apply  to  municipal  property  is 
readily  overcome.  For  it  is  inconceivable  that  the  framers 
of  the  Charter  should  have  required  of  individuals  what  it 
does  not  require  of  itself  in  a  particular  where  the  very 
object  of  the  provision  would  be  lost,  that  is  the  safety  and 
security  of  the  public. 

In  additon  to  the  above  consideration  it  is  fundamental 
that  an  incident  of  ownership  of  property  is  the  obligation 
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that  property  shall  not  be  used  or  allowed  to  remain  in  a 
condition  which  is  a  menace  to  the  public  at  large. 

That  incident  of  ownership  is  an  obligation  resting  upon 
every  property  holder.  A  municipality  is  allowed  under 
certain  conditions  to  hold  property.  That  it  be  allowed  to 
do  so  and  not  accept  the  ordinary  obligations  which  are  in 
the  nature  of  limitations  upon  the  use  of  property  would  be 
most  illogical  and  would  exempt  a  municipality  from  an 
ordinary  obligation  which  would  serve  no  useful  purpose. 

Section  17,  Article  I  of  the  Charter  provides  that,  "the 
municipal  corporation  known  as  the  City  and  County  of  San 
Francisco  *  *  *  may  purchase,  receive,  hold  and  enjoy 
real  and  personal  property."  These  are  incidents  of  the 
ordinary  ownership  of  property.  Property,  however,  which 
is  unfit  and  unsafe  for  occupancy  or  any  use  is  property  that 
cannot  be  enjoyed.  To  enjoy  property  as  the  term  is  used  in 
the  Charter  means  to  occupy  and  use.  It  would  therefore 
seem  that  the  power  given  in  Section  i,  Article  I  of  the 
Charter  would  necessarily  imply  the  power  to  place  property 
in  a  condition  to  be  used  or  occupied,  or  in  other  words 
enjoyed,  and  if  it  became  necessary  to  destroy  or  entirely 
obliterate  buildings  upon  real  property  belonging  to  the 
City  and  County  the  scope  of  Section  i,  Article  I  of  the 
Charter  is  ample  to  give  the  City  and  County  that  right. 

In  addition  to  the  foregoing  considerations  I  am  of  the 
opinion  that  your  Board  has  general  power  to  order  the 
destruction  of  any  buildings  belonging  to  the  City  and 
County  when  it  becomes  reasonably  necessary  to  do  so  in 
order  to  put  the  property  to  the  use  for  which  it  is  held. 
The  real  property  on  which  the  City  Hall  is  situated  is  held 
by  the  City  for  the  purpose  of  having  thereon  a  City  Hall. 
That  being  the  purpose  for  which  the  property  is  held  it 
becomes  a  municipal  obligation  to  maintain  thereon  a  City 
Hall.  If,  therefore,  the  building  at  present  thereon  is  unsafe 
or  insanitary,  preventing  human  occupancy,  the  purpose  for 
which  the  property  is  held  is  unaccomplished.  It  would  there- 
fore seem  that  it  is  within  the  implied  powers  granted  to  the 
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City  and  Count}',  narrow  as  implied  powers  are.  to  remove 
the  structure  now  on  the  City  Hall  property,  if  it  be  unsafe 
or  unfit  for  occupancy,  to  make  way  for  the  construction  of 
a  building  or  buildings  meeting  the  purpose  for  which  the 
property  is  held. 

In  the  Mayor  of  Cartersville,  etc.,  vs.  Baker,  23  Ga.,  686, 
a  provision  granting  the  legislative  body  of  Cartersville 
the  power  "to  aid  in  the  building  up  of  such  schools,  insti- 
tutions of  learning,  as  they  may  think  proper"  was  passed 
upon  by  the  Supreme  Court  of  Georgia,  the  Court  saying: 
"To  aid  in  building  up  a  school  clearly  implies  the  power  to 
build  a  house  for  that  purpose,  as  a  school  could  not  well 
be  carried  on  without  a  house  for  teachers  and  pupils." 

Under  the  Charter  of  New  Haven  the  duty  was  imposed 
upon  a  Common  Council  "to  manage,  regulate  and  control 
the  property,  real  and  personal,  of  the  City." 

In  Whitney,  et  al.  vs.  City  of  New  Haven,  20  Atl.  Rep., 
p.  666,  the  Supreme  Court  of  Connecticut  declared  that  it 
could  not  interfere  with  an  order  made  by  the  Common 
Council  of  the  City  of  New  Haven  authorizing  and  directing 
the  demolition  and  removal  of  the  old  State  House  building, 
located  upon  the  public  green  in  the  City  of  New  Haven. 
The  Charter  of  New  Haven  imposed  upon  the  Common 
Council  the  duty  "to  manage,  regulate,  and  control  the 
property,  real  and  personal,  of  the  City."  The  Court  was  of 
the  opinion  that  under  this  provision  of  the  Charter  the 
Common  Council  had  power  to  order  the  destruction  or  the 
removal  of  a  City  building  and  it  would  not  interfere  with 
such  an  order  when  the  expediencies  of  removing  or  repair- 
ing is  a  question  upon  which  reasonable  and  fair-minded 
men  would  probably  differ. 

I  am  therefore  of  the  opinion  that  if  it  satisfactorily 
appears  to  your  Board  that  the  building  now  on  the  City 
Hall  property  is  unsafe  or  insanitary  and  that  for  that  reason 
it  is  reasonably  necessary  or  expedient  to  entirely  remove  it 
your   Board   has   power  under  the   Charter  to  declare  by 
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resolution  that  it  is  unsafe  or  insanitary  and  that  it  is  neces- 
sary and  expedient  to  entirely  remove  the  building  and  order 

its  removal. 

Respectfully, 

PERCY   V.   LONG, 
City  Attorney. 

Finance  Committee, 

Board  of  Supervisors. 


Abatement  of  Nuisances.-Board  of  Health.-Procedure  to 
Be  Followed  Under  Ordinance  No.  501. 

San  Francisco,  Cal.,  October  6,  1908. 
Dear  Sir-    I  am  in  receipt  of  your  communication  of  date 
September  23,  1908,  requesting  to  be  informed  "if  the  Board 
of  Health  had  authority  under  the  law  to  remove  the  wood 
flooring  in  stable  situated  at  221  Douglas  street.'     You  say : 
"This  stable  was  condemned  on  June  19th  by  the  Board 
of  Health  under  Ordinance  193.  the  requirements  bemg  that 
the  wooden  floor  be  removed  and  replaced  with  concrete. 
The  owner,  Abner  Murray,  is  in  Alaska  and  the  lessee, 
Charles  Drew,  has  vacated  the  premises,  having  refused  to 
permit  the  flooring  to  be  removed  as  he  stated  he  had  no 
autliority   to   do   so.     The   stable   is   now   vacant   but   the 
Federal  Health  OfBcer  in  charge  of  the  district  states  that 
plague  rats  are  being  found  in  the  vicinity  and  considers 
that  it  is  a  menace  of  the  public  health." 

Subdivisions  I  and  6  of  Chapter  H  of  Article  H  of  the 
Charter  provide  that,  "Subject  to  the  provisions,  limitations 
and  restrictions  in  the  Charter  contained,  the  Board  of 
Supervisors  shall  have  power : 

I  To  ordain,  make  and  enforce  within  the  limits  of  the 
City  and  County  all  necessary  local,  police,  sanitary  and 
other  laws  and  regulations,  and 
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6.  To  provide  for  the  abatement  or  summary  removal 
of  any  nuisance  and  to  condemn  and  to  prevent  the  occu- 
pancy of  unsafe  structures." 

Under  these  provisions  ample  power  and  authority  have 
been  conferred  upon  the  Board  of  Supervisors  to  provide  for 
the  summary  abatement  of  nuisances,  and  to  ordain,  make 
and  enforce  all  necessary  laws  and  regulations  for  that  pur- 
pose. (Opinions  of  ex-City  Attorney  Lane,  1899-1902,  pages 
626,  628.) 

Under  Section  4  of  Article  X  of  the  Charter : 

"The  Board  of  Health  shall  enforce  all  ordinances,  rules 
and  regulations  which  may  be  adopted  by  the  Supervisors 
for  the  carrying  out  and  enforcement  of  the  good  sanitary 
condition  in  the  City  and  County  for  the  protection  of  the 
public  health  ;  for  determining  the  nature  and  character  of 
nuisances  and  for  their  abatement." 

"The  adoption  of  a  general  Ordinance  providing  a  method 
of  procedure  for  the  summary  abatement  of  all  nuisances 
and  making  it  the  duty  of  the  Board  of  Health  to  abate  the 
same  (is)  a  lawful  exercise  of  the  power  conferred  by  the 
Charter."     (Opinions  of  ex-City  Attorney  Lane,  supra.) 

The  Board  of  Supervisors  under  the  above  conferred 
powers  has  passed  an  Ordinance  "declaring  insanitary  build- 
ings, structures,  or  parts  thereof,  nuisances,  and  providing 
for  the  abatement  thereof."  (Bill  No.  571,  Ordinance  No. 
501  (New  Series),  approved  July  14,  1908.) 

This  Ordinance  declares  (Section  i  thereof)  that  "all 
buildings,  structures  or  parts  thereof  which  are  insanitary 
are  hereby  declared  to  be  and  are  nuisances,"  and  specific- 
ally lays  down  the  procedure  to  be  followed  by  the  Board 
of  Health  in  abating  nuisances  of  this  character. 

This  Ordinance  confers  upon  the  Board  of  Health  power 
to  determine  whether  or  not  a  structure  is  insanitary.  If  it 
be  determined  by  the  Board  that  a  structure  is  insanitary, 
the  structure  under  the  express  terms  of  the  Ordinance  is  a 
nuisance  and    may   be   abated.     The   Ordinance,   however, 
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having  prescribed  a  procedure  to  be  followed  by  the  Board, 
both  as  to  the  proceedings  in  determining  a  structure  in- 
sanitary and  as  to  its  abatement  after  having  been  so  deter- 
mined, that  procedure  must  be  carefully  and  exactly  fol- 
lowed. 

I  am,  therefore,  of  the  opinion  that  you  may  remove  such 
portions  of  the  structure  in  question  as  are  reasonably 
necessary,  if,  upon  the  trial  provided  for  by  Section  3  of 
Ordinance  No.  501,  the  Board  of  Health  determine  that  the 
structure  is  insanitary  and  that  it  is  reasonably  necessary 
that  a  portion  of  it  be  removed  in  order  to  abate  the 
nuisance  caused  by  its  insanitary  condition,  and  if,  upon  the 
service  of  the  order  provided  for  by  Section  5  of  the  Ordi- 
nance, the  cause  of  the  nuisance  be  not  removed  within  the 
time  specified  in  Section  8  of  the  Ordinance,  by  following 
precisely  the  procedure  laid  down  by  Ordinance  No.  501. 

You  state  in  your  communication  that  the  "owner  is  in 
Alaska  and  the  lessee  has  vacated  the  premises." 

The  notices  required  by  the  Ordinance  to  be  given  may 
be  served  upon  "any  owner,  or  agent  of  such  owner,  or  the 
lessee  or  the  occupant  of  any  structure."  The  notices,  how- 
ever, must  be  served  upon  some  one  of  the  persons 
enumerated  but  may  be  served  upon  any  one  of  them,  and 
when  served  on  any  one  of  them  the  Board  of  Health  has 
power  to  proceed  in  the  manner  laid  down  in  the  Ordinance. 

Respectfully, 

PERCY   V.   LONG. 
City  Attorney. 
Board  of  Health. 
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Street  Assessments. — Advising  Board  of  Supervisors  of 
Procedure  on  Appeal  by  Property  Owners. — Cannot 
Be  Two  Assessments  Covering  the  Same  Work,  When 
First  Assessment  Paid  for  It. 

San  Francisco,  Cal.,  October  9,  1908. 

Gentlemen :  I  am  in  receipt  of  a  communication  from  the 
Clerk  of  the  Board  of  Supervisors,  asking  me  to  advise  your 
Committee,  ^'as  to  whether  or  not  the  property  owners  are 
liable  for  the  cost  of  the  construction  of  a  sewer  in  the 
crossing  of  Taylor  and  North  Point  streets."  You  say  "The 
assessment  was  issued  by  the  Board  of  Public  Works  on 
July  II,  1908.  The  property  holders  or  their  predecessors 
making  said  appeal  claim  that  the  construction  of  a  sewer 
in  said  crossing  in  January  or  February,  1901.  v\as  paid  by 
them  or  their  predecessors."  A  copy  of  the  appeal  of  the 
property  owners  was  enclosed  to  me  with  the  communi- 
cation. 

Section  14  of  Chapter  II,  Article  VI  of  the  Charter  reads 
as  follows : 

"The  owners,  whether  named  in  the  assessment  or  not, 
the  contractor  or  his  assigns,  and  all  other  persons  directly 
interested  in  any  work  provided  for  in  this  Chapter,  or  in 
the  assessment,  feeling  aggrieved  by  an  act  or  determination 
of  the  Board  of  Public  Works  in  relation  thereto,  or  who 
claim  that  the  work  has  not  been  performed  according  to 
the  contract  in  a  good  and  substantial  manner,  or  having  or 
making  any  objection  to  the  correctness  or  legality  of  the 
assessment  or  other  act,  determination  or  proceedings  of  the 
Board,  shall,  within  thirty  days  after  the  date  of  the  war- 
rant, appeal  to  the  Supervisors,  by  briefly  stating  their 
objections  in  writing  and  filing  the  same  with  the  Clerk  of 
the  Supervisors.  Notice  of  the  time  and  place  of  the  hear- 
ing, briefly  referring  to  the  work  contracted  to  be  done,  or 
other  subject  of  appeal,  and  to  the  acts,  determinations  or 
proceedings  objected  to  or  complained  of,  shall  be  published 
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for  five  days.  Upon  such  appeal  the  Supervisors  may 
remedy  and  correct  any  error  or  informality  in  the  proceed- 
ings, and  revise  and  correct  any  of  the  acts  or  determinations 
of  the  Board  relative  to  said  work,  may  confirm,  amend, 
set  aside,  alter,  modify  or  correct  the  assessment  in  such 
manner  as  to  them  shall  seem  just;  and  require  the  work  to 
be  completed  according  to  the  directions  of  the  Supervisors, 
and  may  at  their  option  direct  the  Board  of  Public  Works 
to  correct  the  warrant,  assessment  or  diagram  in  any  par- 
ticular, or  to  make  and  issue  a  new  warrant,  assessment  and 
diagram  to  conform  to  the  decisions  of  the  Supervisors  in 
relation  thereto. 

"All  the  decisions  and  determinations  of  the  Supervisors, 
upon  notice  and  hearing  as  aforesaid,  shall  be  final  and  con- 
clusive upon  all  persons  entitled  to  appeal  under  the  pro- 
visions of  this  Section,  as  to  all  errors,  informalities  and 
irregularities,  which  the  Supervisors  might  have  remedied 
and  avoided;  and  no  assessment  shall  be  held  invalid,  except 
on  appeal  to  the  Supervisors,  as  provided  in  this  Section, 
for  any  error,  informality  or  other  defect  in  the  proceedings 
prior  to  the  assessment,  or  in  the  assessment  itself,  where 
the  Board  of  Public  Works  has  acquired  jurisdiction  to 
make  the  same." 

The  property  owners  against  whom  the  assessment  in 
question  was  levied  have  made  an  appeal  to  the  Supervisors 
under  these  provisions  of  the  Charter.  The  appeal  is  proper 
in  form  and  was  made  within  the  time  allowed  by  the 
Section  just  quoted  to  you.  This  appeal  having  been  made, 
it  becomes  the  duty  of  the  Board  of  Supervisors  to  fix  a  time 
and  place  for  the  hearing  of  the  appeal  and  to  publish  a 
notice  thereof  for  at  least  five  days.  Upon  a  hearing  of  the 
appeal  the  property  owners  may  present  such  evidence  as 
they  have  relevant  to  the  matter  in  dispute  and  make  such 
objections  as  they  have  to  the  collection  of  the  assessment. 

In  an  opinion  dated  September  28,  1908,  to  the  Board  of 
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Supervisors,  I  advised  the  Board  of  the  scope  and  object  of 
the  provisions  of  Section  14  of  Chapter  II,  Article  VI  of  the 
Charter  and  as  to  the  duty  of  the  Board  in  respect  to  those 
provisions.  I  refer  you  to  that  opinion,  which  may  be  of 
value  to  the  Board  in  adopting  the  procedure  in  respect  to 
the  appeal. 

The  objection  of  the  property  owners,  as  stated  in  the 
appeal,  is  that  the  construction  of  a  sewer  in  said  crossing 
was  paid  for  by  them  and  their  predecessors  in  interest. 
If  the  work  for  which  the  assessment  of  June  11,  1908,  was 
levied  is  the  same  work  paid  for  by  the  owners  of  the  prop- 
erty making  the  appeal  or  their  predecessors,  a  second 
assessment  for  the  same  work  could  not  be  collected  from 
them.  Whether  or  not  this  is  a  fact  is  not  stated  in  your 
communication  and  there  are  not  sufficient  facts  before  me 
to  enable  me  to  advise  you  as  to  whether  or  not  the  assess- 
ment should  stand. 

The  provisions,  however,  as  to  the  fixing  of  a  time  and 
place  for  the  hearing  of  an  appeal  are  mandatory  upon  the 
Board  and  this  should  be  done  in  reference  to  this  appeal, 
and  upon  the  hearing  the  Board  will  determine  the  fact. 
When  the  facts  are  determined  if  there  are  any  questions 
of  law  upon  which  you  should  be  advised,  the  facts  should 
be  presented  to  me  as  they  were  determined  upon  the  hear- 
ing so  that  I  may  fully  advise  you  in  the  premises. 

Respectfully, 

PERCY   V.    LONG. 
City  Attorney. 

Board  of  Supervisors, 

Committee  on  Streets,  Sewers  and  Construction. 
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Tax  Delinquency  Certificates  of  Sale.— Cannot  Be  Corrected 
Where  the  Property  Is  Sold  for  an  Illegal  Tax,  to  Show 
Such  Illegality.— But  They  Should  Be  Restored  Under 
Act  of  Legislature,  When  Destroyed. 

San  Francisco,  Cal.,  October  9,  1908. 

Dear  Sir :  I  am  in  receipt  of  a  communication  from  you 
dated  June  30,  1908,  in  which  you  say: 

"The  certificates  of  sale  of  property  sold  for  delinquent 
taxes  for  the  year  1902  were  burned  in  the  earthquake  fire. 
Sufficient  data  for  their  restoration  is  contained  in  the 
records  of  the  Controller.  Under  ordinary  conditions,  we 
would  restore  said  certificates  in  conformity  with  an  Act  of 
the  extra  session  of  the  Legislature  passed  shortly  before 
the  fire.  *  *  *  Upon  such  restored  certificate,  we  then 
issue  a  tax  deed  to  the  State. 

"But  that  portion  of  the  tax  levy  of  1902  relating  to  school 
houses  and  a  hospital  was  declared  illegal  by  our  Superior 
Court  Judges  Seawell  and  Sloss  in  an  action  entitled  Whit- 
ney vs.  San  Francisco,  decided  about  1903.     *     *     * 

"The  revenue  laws  cite  numerous  decisions  holding  that  if 
property  be  sold  for  illegal  taxes  the  sale  is  void.  *  *  * 
It  therefore  appears  that  all  the  deeds  which  we  are  about  to 
issue  upon  the  sale  of  1902  will  be  void. 

"However,  Section  3805b,  P.  C,  seems  to  make  provision 
for  just  such  an  emergency,  by  providing  for  the  correction 
of  the  certificate  of  sale  whenever  it  contains  a  misstatement 
of  fact.  The  misstatement  of  fact  contained  in  the  certificate 
is  that  'said  taxes  were  levied  upon  said  property  as  required 
by  law.'  The  Court  held  that  a  portion  of  said  taxes  were 
not  levied  'as  required  by  law.' 

"We  desire  your  opinion  as  to  the  proper  method  of 
procedure.  Shall  we  restore  the  original  certificates  con- 
taining the  illegal  levy,  and  after  their  recording  shall  we 
then  issue  and  record  amended  certificates,  eliminating  from 
the  latter  the  illegal  tax?" 
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Upon  an  examination  of  Section  3805b  of  the  Political 
Code  I  am  of  the  opinion  that  you  cannot  correct  a  cer^ 
tificate  of  sale  where  the  property  was  sold  for  an  illegal 
tax.  Section  3805b  provides  in  part  that  "When  real  prop- 
erty has  been  correctly  assessed  and  sold  to  the  State  foi 
delinquent  State  and  County  tax  any  misstatement  of  facts 
or  clerical  errors  occurring  in  a  certificate  of  sale"  m^ay  be 
corrected  in  the  manner  laid  down  in  the  Section.  The 
Section,  however,  presupposes  that  the  property  has  been 
"correctly  assessed  and  sold."  If  the  tax  is  an  illegal  tax 
then  the  property  has  not  been  correctly  assessed  and  sold. 
In  addition  that  portion  of  the  certificate  of  sale  which 
recites  "that  such  taxes  were  levied  upon  said  property  as 
required  by  law"  is  not  a  statement  of  fact  but  is  a  state- 
ment of  law.  The  Section  applies  no  further  than  this,  that 
if  property  has  been  correctly  assessed  and  sold  any  mis- 
statement of  what  was  done,  or  the  nature  of  the  tax,  or  the 
amount  of  the  tax,  or  like  misstatements  may  be  corrected 
by  the  Tax  Collector  in  the  manner  provided. 

In  the  certificates  in  question  there  is  no  misstatement  of 
fact  but  the  statement  of  facts  is.  correct,  to  wit,  that  the 
property  was  assessed  for  a  certain  tax,  that  the  tax  became 
delinquent  and  the  property  was  therefore  sold  to  the  State. 

The  Section  further  reads  that  "the  certificate  may  be 
corrected  by  the  Tax  Collector  upon  an  order  of  the  Board 
of  Supervisors  entered  upon  its  minutes  directing  correction 
by  the  issuance  of  a  new  or  amended  certificate  of  sale,  or 
tax  deed,  when  it  can  be  determined  by  the  assessment  and 
subsequent  proceedings  what  was  originally  intended." 
This  would  imply  that  the  correction  of  the  misstatement 
of  fact  is  to  be  made  from  what  the  "assessment  and  sub- 
sequent proceedings"  show.  The  "assessment  and  subse- 
quent proceedings,"  however,  do  not  show  a  misstatement 
of  fact  but  an  illegal  levy,  which  is  a  matter  of  law. 

If  the  tax  levied  and  for  which  the  property  was  sold  was 
illegally  levied,  then  all  subsequent  proceedings  under  those 
taxes  were  void.     The  theory  of  the  law  that  where  an 
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assessment  is  too  high  or  the  property  is  sold  for  too  much 
that  the  whole  tax  is  void  and  all  proceedings  taken  under 
it  are  likewise  void,  is  that  the  illegality  of  part  of  the  tax 
vitiates  the  whole  tax.  The  illegality  moreover  goes  both  to 
the  assessment  and  to  the  sale.  That  being  the  case,  the 
correctness  of  the  certificate  of  sale  would  fail  for  the  reason 
that  the  illegality  goes  back  to  the  sale  and  in  no  wise 
depends  upon  what  the  certificate  of  sale  recites.  I  have 
assumed  in  this  discussion  of  the  question  that  the  tax  was 
illegal,  as  decided  by  Judges  Seawell  and  Sloss.  I,  however, 
pass  no  opinion  as  to  whether  or  not  the  tax  was  illegally 
levied. 

Therefore,  being  of  the  opinion  that  Section  3805b  of  the 
Political  Code  does  not  permit  the  Board  of  Supervisors  to 
order  the  correction  of  the  certificates  of  sale  in  the  manner 
indicated  by  you,  it  is  not  necessary  to  discuss  whether  or 
not  you  should  restore  the  certificates  of  sale  and  then  make 
the  correction,  or  should  restore  amended  certificates  of 
sale. 

Whether  or  not  the  tax  in  question  was  illegal,  I  am  of 
the  opinion,  however,  that  the  certificates  of  sale  should  be 
restored  under  the  Act  of  the  extra  session  of  the  Legis- 
lature of  the  State  of  California  entitled  "An  Act  providing 
for  the  issuance  of  duplicate  certificates,  where  certificates 
issued  under  authority  of  law  have  been  lost  or  destroyed 
by  conflagration  or  other  public  calamity."  Approved  June 
16,  1906. 

The  Tax  Collector  is  purely  a  ministerial  officer  and  is 
not  concerned  whether  or  not  a  tax  is  legally  assessed  and 
property  having  been  assessed  and  sold  for  delinquent  taxes 
it  becomes  the  duty  of  the  Tax  Collector  to  issue  a  certifi- 
cate of  sale  to  the  State  as  provided  by  law,  and  upon  the 
expiration  of  the  period  provided  by  law,  to  make  a  tax  deed 
of  the  property  to  the  State.  A  purchaser  from  the  State 
might  be  ready  to  take  a  deed  of  the  property  from  the 
State,  taking  his  chances  as  to  whether  or  not  the  tax  would 
be  finally  adjudged  to  be  illegal  or  might  rely  upon  the 
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Statutes  of  Limitations  to  protect  his  title.  If  a  purchaser 
should  buy  the  property  from  the  State,  although  the  sale 
should  turn  out  to  be  illegal  and  the  owner  of  the  property 
finally  succeeded  in  recovering  the  property  from  the  pur- 
chaser, the  money  paid  to  the  State  could  not  be  recovered 
back  by  the  purchaser. 

It  would  therefore  seem  that  it  would  be  your  duty  to 
restore  these  certificates  and  make  a  deed  of  the  property  to 
the  State  upon  expiration  of  the  time  provided  by  law. 
The  restored  certificate  should  be  a  duplicate  of  the  lost  or 
destroyed  certificate,  as  required  by  the  Act  of  June  i6, 
1906,  above  referred  to. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 
Tax  Collector, 


Sanitary  Reduction  Works. — Suggesting  Procedure  to  Com- 
pel Accounting  of  Receipts  for  Disposition  of  Garbage. 

San  Francisco,  Cal.,  October  14.  1908. 

Gentlemen  :  I  am  in  receipt  of  a  communication  from  you 
dated  October  12,  1908,  enclosing  a  reply  from  the  Sanitary 
Reduction  Works  to  "a  request  from  your  Committee  to 
furnish  a  statement  of  all  receipts  derived  under  Order  No. 
2965."  You  desire  to  be  advised  "as  to  the  proper  method 
or  course  to  pursue  to  enforce  the  claim  of  the  City  and 
County"  in  accordance  with  an  opinion  rendered  by  me  on 
this  question. 

In  a  communication  dated  September  21,  1908,  I  advised 
the  Board  of  Supervisors  that  the  City,  under  Order  No. 
2965,  "is  entitled  to  a  percentage  of  the  gross  amount  of  the 
receipts  derived  from  all  sources  from  the  disposition  of 
garbage  of  all  kinds  by  the  grantee  of  the  franchise  or  by 
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any  of  his  associates  or  assigns  operating  by  virtue  of  the 
franchise." 

Inasmuch  as  the  Sanitary  Reduction  Works  claims  that 
the  only  receipts  which  the  City  is  entitled  to  receive  under 
the  franchise  are  "the  charges  which  they  are  permitted  to 
collect  under  that  franchise,"  it  will  be  necessary  for  the 
City  to  begin  a  suit  in  the  nature  of  a  bill  for  an  accounting 
to  determine  this  question. 

I  assume  that  the  amount  which  the  Sanitary  Reduction 
Works  has  received  from  other  sources  than  the  charges 
allowed  by  Section  i  of  the  franchise  is  not  known  to  your 
Committee.  The  action,  therefore,  brought  by  the  City  and 
County  should  be  to  compel  the  Sanitary  Reduction  Works 
to  furnish  a  statement  of  all  amounts  received  by  them  from 
all  sources  from  the  disposition  of  garbage  of  all  kinds. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney 
Board  of  Supervisors. 


Citizenship  Requirement  of  City  "Employes,"  by  Statute 
and  Charter,  Does  Not  Apply  to  Independent  Con- 
tractors. 

San  Francisco,  Cal.,  October  i6,  1908. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board  dated  October  15,  1908,  in  which  you  ask  to  be 
advised  as  to  whether  or  not  you  are  obliged  to  cancel  your 
contract  with  one  Mr.  Frank  Repetti  upon  facts  stated  by 
you  as  follows : 

"Prior  to  July  i,  1908,  one  F.  Figone,  a  citizen  of  this  City 
and  County,  held  a  contract  with  the  School  Department  for 
the  removal  of  all  refuse  and  garbage  from  the  public 
schools,  being  paid  monthly  for  the  service. 
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"Just  prior  to  July  i,  1908,  the  Board  of  Education  being 
dissatisfied  with  the  service  it  was  getting,  advertised  for 
sealed  proposals  with  the  idea  of  letting  a  new  contract. 
There  were  but  three  bidders,  of  which  Mr.  Figone  was  one, 
but  the  latter  did  not  present  the  lowest  bid. 

"One  Frank  Repetti.  having  upon  this  occasion  filed  the 
lowest  and  best  bid,  the  work  was  awarded  to  him  and  a 
contract  was  duly  entered  into  for  the  fiscal  year  1908-9. 
This  contract  will  expire  July  i,  1909. 

"Having  lost  the  business,  Mr.  Figone  at  once  notified 
this  office  in  writing  that  Mr.  Repetti  was  not  a  citizen  of 
the  United  States,  and  therefore  could  not  draw  money  from 
the  City  Treasury  for  services  performed." 

Assuming  that  Frank  Repetti  is  not  a  citizen  of  the 
United  States,  I  am  of  the  opinion,  nevertheless,  that  the 
contract  with  him  is  a  valid  contract  under  the  law. 

In  1901,  the  Legislature  of  the  State  of  California  passed 
an  Act  entitled,  "An  Act  to  secure  to  native  born  and  nat- 
uralized citizens  of  the  United  States  the  exclusive  right  to 
be  employed  in  any  Department  of  the  State,  County,  City 
and  County,  or  incorporated  City  or  Town  government  in 
this  State."     (See  Statutes  of  1901,  page  589.) 

The  first  Section  of  the  Act  reads  as  follows : 

"No  person,  except  a  native  born  or  naturalized  citizen  of 
the  United  States,  shall  be  employed  in  any  Department  of 
the  State,  County,  City  and  County,  or  incorporated  City 
or  Town  government  in  this  State." 

In  Article  XVI,  Section  2  of  the  Charter  it  is  provided 
that  "all  deputies,  clerks,  assistants  and  other  employes  oi 
the  City  and  County  must  be  citizens  of  the  United  States." 

It  will  be  noticed  that  the  Act  of  the  Legislature  uses  the 
word  "employed"  and  that  the  Charter  uses  the  word 
"employes."  Employment  signifies  the  relationship  of 
master  and  servant,  and  that  relationship  only  exists  when 
there   is   some   one   termed   the   employer  or   master   who 
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retains  the  right  to  direct  the  manner  in  which  the  business 
shall  be  done,  as  well  as  the  result  to  be  accomplished,  or  in 
other  words,  not  only  what  shall  be  done  but  how  it  shall 
be  done. 

Where,  however,  one  contracts  to  do  a  specific  piece  of 
work,  furnishing  his  own  assistants  and  executing  the  work 
entered  into  in  accordance  with  his  own  ideas  or  in  accord- 
ance with  plans  previously  given  to  him  by  the  person  for 
whom  the  work  is  done  he  is  an  independent  contractor  and 
not  a  servant.     (See  Cyc.  Volume  26,  page  970.) 

I  am,  therefore,  of  the  opinion  that  Repetti  is  not  an 
"employe"  of  the  City  nor  is  he  "employed"  by  the  City 
within  the  legal  meaning  of  those  terms  as  used  in  the 
Statute  and  the  Charter.  He  is  an  independent  contractor. 
If  it  had  been  intended  by  the  Legislature  or  the  framers  of 
the  Charter  to  prevent  a  municipality  from  entering  into  a 
contract  with  a  person  not  a  citizen  of  the  United  States, 
language  could  easily  have  been  used  in  view  of  the  well 
known  legal  distinction  between  independent  contractors 
and  servants  or  employes  which  would  unambiguously 
express  that  intention.  There  being  no  express  prohibition 
either  in  the  Statute  or  Charter  against  contracting  with  a 
person  not  a  citizen  of  the  United  States,  we  may  safely 
assume  because  of  those  well  known  distinctions  that  con- 
tracting with  an  alien  was  not  to  come  within  the  pro- 
hibition of  the  Statute  and  provisions  of  the  Charter. 

Respectfully, 

PERCY   V.    LONG, 
City  Attorney. 
Board  of  Education. 

Note. — The  views  expressed  in  foregoing  opinion  were 
sustained  in  Figone  vs.  Repetti.  (IX  Cal.  App.  Dec.  268, 
Sept.  I,  1909.) 
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City  and  County  Hospital, — Supervisors  Have  No  Power 
to  Contract  With  University  of  California  or  Stanford 
University  for  Care  of  Sick. — But  If  These  Institutions, 
Without  Charge,  Do  Care  for  the  City's  Sick,  City  May 
Acquiesce,  and  So,  Not  Provide  a  County  Hospital. 

San  Francisco,  Cal.,  October  23,  1908. 

Gentlemen :  I  am  in  receipt  of  a  communication  of  date 
October  15,  1908,  from  your  Honorable  Board  requesting 
me  to  advise  your  Board  "as  to  whether  or  not  the  Board 
of  Supervisors  can  contract  with  the  University  of  California 
and  Stanford  University  for  the  care  and  maintenance  for  a 
period  of  several  years  of  acute,  surgical  and  curable  chronic 
cases  ordinarily  committed  to  the  City  and  County  Hos- 
pital." You  state  that  "this  query  arises  in  connection  with 
the  proposition  submitted  by  Benjamin  Ide  Wheeler  that 
the  City  and  County  of  San  Francisco  make  use  of  the 
Hospital  of  the  University  of  California  for  the  care  of  such 
cases,"  a  copy  of  which  proposition  is  enclosed  to  me. 

From  the  communication  of  President  Wheeler  I  under- 
stand his  plan  is,  that  the  City  and  County  of  San  Fran- 
cisco should  not  provide  a  hospital  for  the  "acute,  surgical 
and  curable  chronic  cases"  but  should  leave  the  care  of  those 
cases  to  the  University  of  California,  or,  if  Stanford  Univer- 
sity agrees,  to  the  University  Hospital  in  conjunction  with 
the  Lane  Hospital  which  is  a  branch  of  Stanford  University. 
The  communication  does  not  state  directly  that  it  would  be 
expected  of  the  City  and  County  that  they  should  pay  a 
sum  of  money  to  the  two  hospitals  under  the  control  of  the 
University  of  California  and  Stanford  University  or  that 
they  should  provide  any  supplies,  medicines  or  subsistence 
for  those  hospitals.  From  the  communication  as  a  whole, 
however,  I  assume  that  the  two  Universities  would  expect 
that  the  City  and  County  of  San  Francisco  should  pay  to 
the  two  hospitals  a  sum  of  money  agreed  upon  for  the  care 
of  the  cases  which  ordinarily  come  within  the  duty  of  the 
municipality  to  care  for,  or  in  lieu  thereof  should  provide 
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supplies,  subsistence  or  medicine  for  those  hospitals  and 
that  the  City  and  County  would  enter  into  a  contract  for  a 
definite  period  of  years  agreeing  to  do  those  things. 

From  the  communication  it  appears  that  so  far  as  the 
University  of  California  is  concerned  their  hospital  would 
be  under  the  entire  control  of  the  Board  of  Regents  of  the 
University  of  California.  Inasmuch  as  Stanford  University 
is  under  the  entire  control  of  a  Board  of  Trustees  I  assume 
that  the  Stanford  Hospital  would  be  entirely  under  the 
control  of  that  Board. 

The  matter,  therefore,    presents    a    question   as  to  the 
powers  of  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco.     What  powers  the  Board  of  Supervisors 
has,  have  been  granted  to  it  by  the  Charter,  and  we  must  go 
to  the  Charter  to  determine  whether  or  not  the  necessary 
power  has  been  granted  in  this  case,  for  it  is  elementary 
that  the  legislative  body  of  an  incorporated  city  has  only 
such  powers  as  have  been  granted  to  it  by  the  municipality  s 
Charter,   and   in   construing    the    powers    granted  by  the 
Charter  they  are  strictly  construed.     In  other  words    the 
Courts,  not  only  of  the  State  of  California  but  of  every  State 
of  the  Union,  have  always  applied  the  rule  of  strict  con- 
struction to  the  Charters  and  grants  of  powers  to  municipal 
corporations.     Only  those  powers  which  are  necessary  to 
carry  out  or  fulfill  some  power  expressly  granted  or  neces- 
sarily a  part  of  the  power  expressly  granted  are  implied. 
And  in  all  cases  where  there  is  any  doubt  as  to  whether  or 
not  a  power  has  been  conferred  upon  a  municipality,  that 
doubt  is  resolved  against  the  municipality. 

Under  Subdivision  2  of  Section  i  of  Chapter  II,  Article  II 
of  the  Charter,  "subject  to  the  provisions,  limitations  and 
restrictions  in  the  Charter  contained,  the  Board  of  Super- 
visors shall  have  power  to  establish,  maintain  and  regulate 
and  change,  discontinue  and  re-establish  City  and  County 
jails  prisons,  and  houses  of  detention,  punishment,  confine- 
ment and  reformation,  hospitals  and  almshouses."  The 
Charter  in  no  place  makes  it  the  duty,  in  so  many  words, 
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of  the  Board  of  Supervisors  or  of  the  municipality  to  provide 
a  City  and  County  Hospital  for  the  treatment  of  the  injured 
and  sick.  The  power  to  provide  such  a  hospital,  however, 
has  been  given  to  the  Board  of  Supervisors  in  the  Section 
of  the  Charter  just  quoted  and  "it  is  a  well  settled  principle, 
that  when  a  Statute  confers  a  power  upon  a  corporation  to 
be  exercised  for  the  public  good,  the  exercise  of  the  power 
is  not  merely  discretionary  but  imperative,  and  the  words 
'power  and  authority'  in  such  cases  may  be  construed  'duty 
and  obligation.'"  (Mayor,  etc.,  vs.  Marriott,  9.  Md.,  178; 
s.  c.  66  A.  M.  Dec,  326.) 

It  would  therefore  seem  that  under  the  Charter  of  the 
City  and  County  there  has  been  a  duty  cast  upon  the  Board 
of  Supervisors  to  provide  within  the  City  and  County  a 
public  hospital. 

In  addition  municipalities  are  created  for  the  purpose  of 
exercising  governmental  powers  within  territorial  limita- 
tions over  those  matters  which  are  ordinarily  termed 
"municipal  affairs." 

In  Weaver  vs.  Reddy,  135  Cal.,  430,  the  Supreme  Court  of 
the  State  of  California  declared  that  matters  of  public  health 
and  the  control  of  public  hospitals  are  "municipal  affairs." 
It  is  not  only  a  matter  of  charity  but  a  high  duty  which  all 
governments  owe  to  all  their  citizens  that  they  should 
provide  hospitals  for  the  care  of  the  indigent  sick  and  the 
unfortunate  victims  of  accident. 

It  therefore  follows,  since  matters  of  public  health  and 
the  establishment  and  control  of  public  hospital  are  strictly 
"municipal  affairs,"  that  one  of  the  objects,  purposes  and 
obligations  of  municipal  corporations  is  to  provide  a  public 
hospital. 

This  duty,  however,  is  one  of  necessity,  owing  to  the 
poverty  and  misfortune  of  some  and  to  accident  and  sudden 
sickness  befalling  others.  If  proper  humanitarian  provisions 
were  made  by  private  institutions  for  the  care  of  those  who 
are  ordinarily  cared  for  in  public  hospitals,  the  necessity  for 
a  public  hospital  would  no  longer  exist.     Should  the  Uni- 
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versity  of  California  and  Stanford  University  provide  public 
hospitals  in  the  City  and  County  of  San  Francisco,  the  City 
and  County  of  San  Francisco  would  be  relieved  from  the 
obligation  of  providing  a  public  hospital.     By  acquiescence, 
therefore,  the  two  Universities  could  be  permitted  to  care 
for  in  their  hospitals  the  surgical  and  acute  chronic  cases 
committed   to    the    municipal    hospital    and   the    City    and 
County  of  San  Francisco  could  discontinue  to  care  for  those 
cases  so  long  as  they  were  properly  cared  for  by  the  Uni- 
versities.    The  matter,  however,  is  purely  one  of  gratuity 
on  the  part  of  the  two  Universities  and  acquiescence  on  the 
part  of  the  municipality,  and  not  the  subject  of  a  binding 
contract  between  the  City  and  the  Universities. 

The  question  as  presented  by  the  full  proposal  of  Presi- 
dent Wheeler  is  whether  or  not  the  Board  of  Supervisors 
could  contract  with  the  two  Universities  to  pay  them  for  a 
period  of  several  years  for  the  care  and  maintenance  of  the 
acute  surgical  and  chronic  cases  ordinarily  committed  to 
the  City  and  County  Hospital.  There  is  no  provision  in  the 
Charter  expressly  giving  that  Board  that  power,  and  if  it 
has  the  authority  it  must  be  by  virtue  of  implied  powers. 

Chapter  III,  Article  II  of  the  Charter  provides  that  "all 
contracts  for  goods,  merchandise,  stores,  supplies,  siibsist- 
ence  or  printing  for  the  City  and  County,  as  well  as  for  all 
subsistence,  supplies,  drugs  and  other  necessary  articles  for 
hospitals  must  be  made  by  the  Board  of  Supervisors  to  the 
lowest  bidder  and  no  purchase  thereof  or  liability  therefor 
shall  be  made  or  created  except  by  contract." 

Section  3,  Article  X,  provides  that : 

"The  Board  of  Health  shall  have  the  management  and 
control  of  the  City  and  County  Hospitals,  almshouses,  am- 
bulance service,  municipal  hospitals  and  all  matters  per- 
taining to  the  preservation,  promotion  and  protection  of  the 
lives  and  health  of  the  inhabitants  of  the  City  and  County. 
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This  Section  further  provides  that : 

"The  Board  of  Health  shall  have,  except  as  provided  in 
Article  II,  Chapter  III  of  the  Charter,  the  exclusive  control 
and  disposition  of  all  expenditures  necessary  in  the  insti- 
tutions under  its  immediate  control." 

Section  6  of  Article  X  gives  power  to  the  Board  "to 
appoint  a  resident  physician  of  the  City  and  County  Hos- 
pital." 

Section  7  of  the  same  article  provides  that  "the  Board 
shall  appoint  for  the  City  and  County  Hospital  at  least  two 
visiting  physicians  and  at  least  two  visiting  surgeons." 

Section  8  provides  that  "the  Board  may  set  aside  one  ward 
of  the  City  and  County  Hospital  for  the  treatment  of  con- 
firmed inebriates,"  and  Section  9  confers  power  upon  the 
Board  of  Health  to  "appoint  such  undergraduates  and 
internes  for  the  City  and  County  Hospital  as  it  may  deem 
necessary." 

It  is  clear,  however,  that  these  provisions  all  relate  to  a 
hospital  directly  under  the  control  of  the  municipality. 
Read  as  a  whole,  a  scheme  of  government  for  a  City  and 
County  Hospital  is  devised  in  those  provisions.  This 
observation  is  emphasized  by  the  Sections  of  the  Charter 
relating  to  taxation. 

Section  i  of  Chapter  I  of  Article  III  of  the  Charter 
provides  that : 

"On  or  before  the  first  Monday  of  April  of  each  year  the 
heads  of  departments,  offices,  boards  and  commissions  of 
the  City  and  County  shall  send  to  the  Supervisors  an  esti- 
mate in  writing  of  the  amount  of  expenditure,  specifying  in 
detail  the  objects  therefor,  required  in  their  respective  de- 
partments, offices,  boards  and  commissions,  including  a 
statement  of  the  salaries  of  their  subordinates." 
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Section  2  of  the  same  Chapter  and  Article  reads : 

"On  or  before  the  first  Monday  of  May  of  each  year  the 
Auditor  shall  transmit  to  the  Supervisors  an  estimate  of  the 
probable  expenditures  of  the  City  and  County  government 
for  the  next  ensuing  fiscal  year,  stating  the  amount  required 
to  meet  the  interest  and  sinking  funds  of  all  outstanding 
funded  debts  and  the  wants  of  all  of  the  departments  of  the 
municipality  in  detail,  and  showing  specifically  the  amount 
to  be  proportioned  to  each  fund  in  the  Treasury." 

From  these  reports  the  Supervisors  then  prepare  their 
budget  of  the  amounts  estimated  to  be  required  "to  pay  the 
expenses  of  conducting  the  public  business  of  the  City  and 
County  for  the  next  fiscal  year."  After  the  final  estimate 
is  made  in  accordance  with  the  provisions  of  Chapter  I  of 
Article  III  of  the  Charter,  "the  several  sums  shall  then  be 
appropriated  for  the  ensuing  fiscal  year  to  the  several  pur- 
poses and  Departments  named  (in  the  budget)."  The 
several  sums  having  been  thus  appropriated,  the  Board  of 
Supervisors  "must  cause  to  be  raised  annually  according  to 
law  and  collected  by  tax,  the  amounts  so  appropriated,  less 
the  amounts  received  from  fees,  license  and  other  sources  of 
revenue." 

When  it  becomes  necessary  to  use  money  for  "the  public 
business"  of  the  City  and  County  of  San  Francisco  after 
the  taxes  have  been  collected,  the  Department  having  charge 
of  the  particular  "business"  for  which  the  money  is  to  be 
used,  draws  against  the  fund  appropriated  to  that  Depart- 
ment. 

Considering  all  these  provisions  of  the  Charter,  a  com- 
plete governmental  scheme  for  a  municipal  hospital  entirely 
under  municipal  control  is  laid  out. 

The  power  to  provide  such  a  hospital  is  given  the  legis- 
lative body,  the  Board  of  Supervisors.  The  control  of  the 
hospital  is  placed  in  one  of  the  Departments  of  the  gov- 
ernment, the  Department  of  Health,  and  complete  direc- 
tion for  the  control  is  given. 
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Power  to  provide  the  necessary  funds  and  to  contract 
for  the  necessary  subsistence  and  supplies  is  given  to  the 
Board  of  Supervisors,  and  in  this  regard  the  directions  of 
the  Charter  are  explicit  and  direct. 

Supervision  of  the  expenditure  of  the  funds  voted  to  the 
hospital  is  given  into  the  hands  of  the  Department  of 
Health,  who,  as  pointed  out  above,  have  the  control  of  the 
hospital.  A  more  complete  governmental  scheme  could  not 
be  devised. 

It  is  a  universal  rule  that  when  the  power  to  do  a  certain 
thing  is  conferred  upon  a  corporation  or  a  duty  is  imposed 
upon  it,  and  the  manner  of  executing  the  power  or  discharg- 
ing such  duty  is  not  pointed  out,  the  corporation  may  em- 
ploy such  means  to  carry  out  the  power  as  it  may  deem 
expedient.  When,  however,  the  Charter  of  a  City  fully 
prescribes  the  manner  in  which  a  power  generally  belonging 
to  a  municipality  shall  be  executed,  the  municipality  is  per- 
mitted to  adopt  no  other,  and  no  implied  power  will  be  con- 
strued as  belonging  to  the  municipality  which  will  derogate 
or  destroy  the  express  power. 

To  concede  to  the  Board  of  Supervisors  the  power  sug- 
gested in  the  proposal  would  be  to  concede  to  the  Board 
the  power  to  render  nugatory  all  the  provisions  of  the 
Charter  noted  above.  It  would  permit  the  Board  to  support 
and  maintain  a  hospital  not  under  municipal  control  when 
the  Charter  expressly  contemplates  a  hospital  under  mu- 
nicipal control.  It  would  allow  the  Board  to  raise,  by  taxes, 
money  to  support  a  public  hospital,  but  would  prevent  the 
expenditure  of  that  money  by  a  department  of  government 
in  whose  hands  is  placed  the  expenditure  of  all  money 
raised  by  taxation  for  the  support  of  the  only  public  hospital 
contemplated  by  the  Charter,  to  wit :  a  municipal  hospital. 
The  municipality  would  be  contributing  to  the  maintenance 
and  control  of  a  public  hospital  under  the  control  of  a  board, 
not  a  municipal  board,  thus  denying  to  the  Board  of  Health 


217 


the  control  of  the  public  hospital,  a  power  given  to  the 
Board  by  the  express  provisions  of  the  Charter. 

To  concede  all  this  would  be  contrary  to  the  firmly  estab- 
lished  rules  for  the  construction  of  municipal  charters. 

I  therefore  advise  you  as  follows : 

First — The  Board  of  Supervisors  may,  by  acquiescence, 
permit  the  University  of  California  and  the  Stanford  Uni- 
versity to  provide  in  the  City  and  County  of  San  Fran- 
cisco free  and  public  hospitals  for  the  care  of  the  acute 
surgical  and  chronic  cases  ordinarily  committed  to  the 
City  and  County  Hospital,  and  the  two  Universities  having 
established  such  hospitals,  the  Board  of  Supervisors  would 
be  under  no  obligation  to  provide  a  City  and  County 
Hospital. 

Second — The  Board  of  Supervisors  have  not  the  power 
under  the  Charter  to  enter  into  a  contract  with  the  Uni- 
versity of  California  and  the  Stanford  University  "for  the 
care  and  maintenance  for  a  period  of  several  years  of  acute, 
surgical  and  curable  chronic  cases  ordinarily  committed  to 
the  City  and  County  Hospital." 

Third — Before  a  contract  of  the  character  suggested  can 
be  entered  into  by  the  Board  of  Supervisors,  an  amend- 
ment to  the  Charter  giving  the  Board  that  power  must 
be  made. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 

Hospital  and  Health  Committee,  Board  of  Supervisors. 
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Contracts  in  Future. — City  Cannot  Contract  for  Materials 
to  Be  Furnished  Unless  There  Are  Unexpended  Funds 
Sufficient    to    Pay    Estimated    Cost    of    Same,    in    the 


Treasury. 


San  Francisco,  Cal.,  November  7,  1908. 


Gentlemen :  I  am  in  receipt  of  a  communication  from 
the  Clerk  of  the  Board  of  Supervisors  requesting  me  to 
advise  you, 

"Whether  the  Board  of  Public  Works  has  the  power, 
under  authorization  granted  by  the  Board  of  Supervisors, 
to  award  a  contract  for  furnishing  cast  iron  pipe  to  the 
City  and  County,  the  same  to  be  used  as  a  component  part 
of  the  auxiliary  water  supply  system  for  fire  protection, 
and,  instead  of  entering  into  a  single  contract  for  the  entire 
cost  of  said  pipe,  whether  several  contracts  cannot  be 
entered  into  in  futuro." 

You  sav : 

"The  point  is,  that  although  it  is  expected  the  cost  of 
the  pipe  will  amount  to  approximately  $1,500,000.00.  it  is 
inexpedient  for  the  City  to  ofifer  for  sale  its  fire  protection 
bonds  to  this  amount,  inasmuch  as  following  the  practice 
at  present  pursued,  it  will  tie  up  the  entire  sum  of  money 
for  the  entire  period  of  the  contract.  In  this  particular 
case,  for  example,  we  need  but  $200,000  at  the  outset, 
$200,000  in  three  or  four  months,  and  so  on.  during  a  period 
of  one  and  one-half  years." 

In  view  of  Section  10,  Chapter  I,  Article  III,  of  the 
Charter,  I  am  of  the  opinion  that  a  contract  such  as  you 
suggest  cannot  be  entered  into.  That  Section  reads  as 
follows : 

"No  contracts  made,  the  expense  of  whose  execution  is 
not  provided  by  law  or  ordinance  to  be  paid  by  assessments 
upon  the  property  benefited,  shall  be  binding  or  of  any 
force,  unless  the  Auditor  shall  endorse  thereon  his  certificate 
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that  there  remains  unexpended  and  unapplied  as  herein 
provided,  a  balance  of  the  appropriation  or  fund  applicable 
thereto,  sufficient  to  pay  the  estimated  expense  of  executing 
such  contract,  as  certified  by  the  Board  or  officer  making 
the  same." 

If  the  Board  of  Public  Works  should  enter  into  a  contract 
for  the  purchase  of  all  the  pipe  necessary  for  the  auxiliary 
water  supply  system  for  fire  protection  and  should  stipu- 
late in  the  contract  that  the  pipe  should  be  delivered  at 
different  periods,  and  that  the  purchase  price  for  the  pipe 
delivered  at  these  periods  should  be  paid  upon  its  de- 
livery, before  the  contractor  could  collect  upon  the  delivery 
of  pipe  the  purchase  price  thereof,  it  would  be  necessary 
that  the  certificate  provided  for  in  Section  lo,  Chapter  I, 
Article  III,  of  the  Charter,  be  endorsed  on  the  contract  by 
the  Auditor.  Until  a  sufficient  number  of  the  bonds  are 
sold  to  provide  the  necessary  funds  "to  pay  the  estimated 
cost  of  executing  the  contract."  the  Auditor  is  unable  to 
make  the  required  certificate,  and  the  contract,  therefore, 
would  be  unenforceable  and  of  no  effect. 

Whether  the  contract  is  an  entire  contract  for  the  pur- 
chase of  all  the  pipe  necessary,  or  separate  contracts  for 
the  purchase  of  pipe  to  be  delivered  at  different  stated 
periods,  the  difficulty  is  the  same.  There  is  not  a  fund  in  the 
Treasury  applicable  to  meet  the  estimated  cost  of  executing 
the  contract,  and  the  Auditor  cannot  endorse  on  the  con- 
tract, or  contracts,  the  required  certificate. 

The  only  way  to  avoid  the  difficulty  of  being  obliged  to 
sell  all  the  Auxiliary  Water  Supply  Bonds  at  once,  would 
be  not  to  enter  into  a  contract  for  the  purchase  of  all  the 
pipe  at  once :  In  other  words,  a  certain  amount  of  pipe  could 
be  contracted  for  when  pipe  is  first  required,  and  just 
enough  of  the  bonds  sold  to  meet  the  cost.  W^hen  more  pipe 
is  needed,  another  contract  could  be  entered  into  and  just 
enough  of  the  bonds  sold  to  meet  the  requirements  of  that 
purchase,  and  so  on  until  all  the  required  pipe  has  been 
purchased.     As  each  contract  is  entered  into  the  Auditor 
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would  be  able  to  endorse  thereon  the  certificate  required 
by  the  Charter,  thus  obviating  the  legal  objection  to  the 
plan  suggested  in  your  communication. 

I  therefore  advise  you  that  the  Board  of  Public  Works 
cannot,  under  the  Charter,  enter  into  a  contract  for  the 
purchase  of  the  pipe  in  question,  "binding  or  of  any  force 
unless  the  Auditor  shall  endorse  thereon  his  certificate  that 
there  remains  unexpended  and  unapplied  a  balance  of  the 
appropriation  or  fund  applicable  thereto  sufficient  to  pay 
the  estimated  expense  of  executing  such  contract."  Before 
the  Auditor  can  make  this  certificate  there  must  be  a  suf- 
ficient fund  actually  in  the  Treasury  applicable  to  the 
contract. 

Respectfully, 

PERCY  V.  LONG, 

City  x\ttorney. 

Finance  Committee.  Board  of  Supervisors. 


Bidders  Being  Interested  in  the  Same  Contract — Charter 
Prohibition  of  This  Does  Not  Refer  to  a  Bidder,  Who, 
in  Addition  to  His  Bid,  Offers,  by  an  Independent  Con- 
tract, to  Furnish  Supplies  to  Another  Bidder. 

San  Francisco,  Cal.,  November  ii,  1908. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
you  of  date  November  to.  1908.  in  which  you  request  an 
opinion  as  to  the  following  facts : 

"The  Board  of  Public  W^orks  has  advertised  for  bids  for 
several  pumping  units,  each  consisting  of  a  steam  turbine 
and  a  multi-stage  turbine  pump.  A  manufacturer  whom 
we  will  designate  as  'A'  makes  both  a  steam  turbine  and  a 
multi-stage  turbine  pump,  and  desires  to  put  in  a  bid  for  the 
pumping  unit. 

"Another  manufacturer,  whom  we  will  designate  as  'B,' 
makes  a  multi-stage  turbine  pump,  but  does  not  make  a 
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steam  turbine.  He  desires  to  bid  on  the  pumping  units,  and 
by  buying  a  steam  turbine  from  another  manufacturer, 
would  be  able  to  fulfill  the  contract  should  he  be  awarded 
the  same. 

"If  'B'  should  solicit  and  obtain  a  price  from  'A'  for  a 
steam  turbine  made  by  'A,'  and  upon  the  price  being  fur- 
nished him  by  'A,'  make  a  bid  upon  the  pumping  unit,  and 
'A'  should  also  make  a  bid  for  the  same  work,  contem- 
plating the  use  of  the  steam  turbine  and  multi-stage  pump 
manufactured  by  himself,  would  the  Board  of  Public 
Works  be  obliged  to  reject  both  bids  under  Section  i6, 
Chapter  i.  Article  VI.  of  the  Charter?" 

The  portion  of  the  Section  referred  to  which  has  any 
bearing  upon  the  question  is  as  follows : 

"No  person,  corporation,  or  firm,  shall  be  allowed  to 
make,  file,  or  be  interested  in.  more  than  one  bid  for  the 
same  work.  If,  on  the  opening  of  said  bids  more  than  one 
bid  appear  in  which  the  same  person,  corporation,  or  firm, 
is  interested,  all  such  bids  shall   be   rejected." 

Since  "A"  and  "B,"  from  the  facts  stated,  do  not  "make 
or  "file"  more  than  one  bid  for  the  same  work,  the  only 
question  is  whether  "A"  is  interested  or  not  in  the  bid  of 
"B"  within  the  meaning  to  be  given  to  the  words  "interested 
in,"  as  found  in  the  above  Section.  I  am  of  the  opinion 
that  the  proper  construction  to  be  given  to  those  w^ords  is 
that  a  bidder  must  be  jointly  "interested  in"  the  bid  of 
some  other  bidder,  whether  the  names  of  both  bidders 
appear  upon  the  face  of  the  bid  or  whether  one  of  the 
bidders  is  to  share  directly  in  the  contract  by  some  secret 
understanding.  Thus,  if  "A"  and  "B"  should  agree  that 
"B"  should  put  in  a  bid  for  the  work  and  should  "F>"  be 
successful  in  the  bid,  that  "A"  would  furnish  the  steam 
turbine  and  "B"  the  multi-stage  pump,  and  that  "A"  should 
take  for  his  share  of  the  contract  price  a  certain  sum.  and 
"B"  the  balance,  "A"  in  that  case  would  be  "interested  in" 
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the  bid  of  "B"  within  the  meaning  of  the  Section  of  the 
Charter  quoted,  and  if  "A"  should  also  bid  for  the  same 
work,  the  Board  of  Public  Works  would  be  required  to 
reject  both  bids. 

The  facts  as  stated  in  your  communication  merely  show, 
however,  that  "B"  seeks  in  an  independent  contract  a  price 
from  "A"  for  a  steam  turbine.  There  is  no  joint  interest 
in  the  bid  to  be  made  by  "B"  between  "A"  and  "B."  The 
only  interest  that  "A"  would  have  in  the  contract,  should 
"B"  be  awarded  the  contract,  is  that  "A"  would  sell  as  an 
independent  dealer,  for  a  stated  price,  a  steam  turbine  to 
"B."  ''A's"  interest  is  the  same  as  that  of  the  employes  of 
"B"  and  of  the  dealers  from  whom  "B"  would  buy  material 
for  a  multi-stage  pump.  That  interest,  however,  as  above 
stated,  is  not  a  joint  interest,  but  is  an  indirect  interest  and 
does  not  bring  the  case  within  the  purview  of  the  Charter 
provisions. 

I,  therefore,  advise  your  Board  that  you  would  not  be 
obliged  to  reject  both  bids  under  the  facts  stated  in  your 
communication. 

Respectfully, 

PERCY  V.  LONG, 

Board  of  Public  Works.  City  Attorney. 


Chief  of  Department  of  Electricity. — Fact  of  Taking  a  Void 
Examination  for  This  Position  Does  Not  Give  Any 
Preference  for  Appointment, — Nor  Does  One  Who  Is 
Merely  on  Eligible  List  Come  Under  Amendment  to 
Chapter  9,  Article  IX,  of  Charter. 

San  Francisco,  Cal.,  November  16,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
November  i6th,  wherein  you  inquire  whether  Caius  T. 
Ryland  had  any  legal  standing  as  an  eligible  for  appoint- 
ment to  the  position  of  Chief  of  the  Department  of  Elec- 
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tricity.  Assuming-  that  by  "eligible"  you  mean  one  who  is 
entitled  to  appointment  by  reason  of  his  standing  on  the 
Civil  Service  eligible  list,  I  reply  as  follows: 

The  fact  that  Ryland,  on  February  12.  1901,  took  an 
examination  for  the  position  of  Chief  of  the  Department 
of  Electricity,  does  not  give  him  any  preference  for  appoint- 
ment to  said  position,  as  at  that  time  the  Department  of 
Electricity  was  not  subject  to  the  Civil  Service  provisions 
of  the  Charter.  Any  examination  held  by  the  Civil  Service 
Board  for  appointment  in  said  Department  was  therefore 
illegal  and  void. 

The  amendment  to  Chapter  IX,  Article  IX,  of  the  Charter, 
adopted  November  5,  1907,  places  all  persons  "who,  under 
a  classification  of  positions  by  the  Civil  Service  Commis- 
sion, has  been  appointed  in  conformity  with  Article  XIII, 
of  this  Charter,  and  who  has  served  a  probation  period" 
under  the  Civil  Service  provisions  of  the  Charter.  You  will 
note  that  this  amendment  applies  only  to  those  who  have 
been  appointed  and  who  have  served  the  probationary 
period  and  cannot  be  extended  to  favor  those  who  merely 
occupy  positions  on  eligible   lists. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Civil  Service  Commission. 


Indigent  Sick  From  Another  County. — Advising  on  Return 
to  That  County. — And  That  the  Statute  Does  Not 
Apply  to  Sick  From  Other  States. 

San  Francisco,  Cal.,  November  17,  1908. 

Gentlemen :     I  am  in  receipt  of  the  following  communi- 
cation of  date  November  10,  1908,  from  your  Department: 
"Your  attention  is  directed  to  the  following  copy  of  a 
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communication  received  from  Dr.  W.  R.  Dorr,  Warden.  City 
and  County  Hospital,  which  is  self-explanatory : 

"  'I  have  the  honor  to  call  your  attention  to  the  fact  that 
we  have  certain  cases  in  this  hospital  who  have  been  resi- 
dents of  this  County  for  a  very  short  time.  In  a  census 
taken  a  few  days  ago  we  found  eight  (8)  who  had  been  resi- 
dents of  this  County  less  than  one  month. 

"'On  the  evening  of  October  i,  1908,  a  man  in  the  ad- 
vanced stages  of  pulmonary  tuberculosis  presented  himself 
at  the  gate,  and  we  were,  through  common  humanity,  com- 
pelled to  admit  him. 

"  'On  investigation  it  was  found  that  he  had  just  arrived 
from  Weed,  Ore.,  on  a  "free  pass"  given  him  by  a  con- 
tractor for  whom  he  had  been  working,  and  that  he  had  no 
residence  here  and  never  had  had. 

"  'I  am  informed  that  there  is  a  law  covering  such  cases 
which  authorizes  their  being  sent  back  to  the  County  from 
which  they  come,  and  that  the  County  from  which  he  came 
is  compelled  to  pay  for  their  transportation. 

"  'I  would  therefore  suggest  that  the  proper  authority  be 
requested  to  furnish  this  hospital  with  the  facts  relative  to 
this  so  far  that  we  may  be  able  to  compl)^  with  its  pro- 
visions.' 

"Herewith  attached  you  will  find  copy  of  Sections  4  and 
5,  of  Article  2631,  General  Laws  of  California,  1903.  which  I 
submit  for  your  consideration  in  order  that  you  may  render 
an  opinion  as  to  the  validity  of  these  Sections,  and  to 
indicate  what  authority,  if  any,  this  Board  may  have  in  the 
enforcement  of  same,  and  the  mode  of  procedure  which 
must  be  followed  in  order  that  the  County  Clerk  shall 
observe  the  provisions  of  said  law." 

Article  2631,  of  the  General  Laws  of  the  State  of  Cali- 
fornia of  1903,  stands  upon  our  Statute  books  as  one  of  the 
laws  of  the  State,  and  until  it  has  been  repealed  or  declared 
to  be  unconstitutional,  we  must  accept  it  as  constitutional 
and  of  binding  force.  The  Article  itself  is  clear  and  explicit 
in  its  terms,  and  there  can  be  no  difficulty  as  to  its  interpre- 
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tation.  The  duty  of  the  Board  of  Health  would  be  to  advise 
the  County  Clerk  that  there  is  being  cared  for  in  the  City 
and  County  Hospital  a  patient  who  has  not  been  a  resident 
of  the  City  and  County  of  San  Francisco  at  "the  commence- 
ment of"  three  months  prior  to  his  admission  into  the  hos- 
pital, but  who  was  a  resident  of  some  other  desiganted 
county,  or  city  and  county,  at  that  time.  The  duty  of  the 
County  Clerk  will  then  be  to  notify  the  proper  authorities  of 
that  county,  or  city  and  county,  "to  remove  said  person 
forthwith  and  to  pay  the  expense  accruing  and  to  accrue  in 
taking  care  of  said  person."  In  case  of  the  refusal  of  the 
proper  authorities  of  that  cotmty,  or  city  and  county,  to 
comply  with  the  provisions  of  Article  2631,  legal  proceed- 
ings will  no  doubt  lie  to  compel  compliance  herewith. 

In  the  communication  of  Dr.  Dorr,  however,  we  notice 
that  he  says  "a  man  in  advanced  stages  of  pulmonary 
tuberculosis  presented  himself  at  the  gate  and  we  were, 
through  common  humanity,  compelled  to  admit  him."  The 
action  of  Dr.  Dorr  was  legal.  Notwithstanding  that  an 
indigent  sick  was  a  resident  of  some  other  county,  or  city 
and  county,  of  this  State  "at  the  commencement  of  three 
months"  prior  to  his  application  for  admission  into  the  Hos- 
pital of  this  City  and  County,  it  is  the  duty  of  the  officials 
of  the  Hospital  to  admit  him  therein  and  thereafter  to  take 
the  course  of  procedure  laid  down  in  Article  2631  of  the 
General  Laws.  It  is  not  proper  for  them  to  refuse  admission 
to  anyone  applying  to  them  for  admission  if  the  case  is 
one  requiring  immediate  attention. 

I  also  note  that  investigation  of  the  case  of  which  Dr. 
Dorr  speaks  showed  that  the  patient  had  just  moved  from 
Weed,  Ore.  You  will  notice,  upon  reading  Article  2631, 
that  the  provisions  of  the  Article  requiring  the  county,  or 
city  and  county,  of  which  a  patient  was  a  resident  "at  the 
commencement  of  three  months"  prior  to  his  becoming  a 
charge  upon  some  other  county,  or  cit}^  and  county,  to  care 
for  that  patient,  only  applies  to  counties,  and  cities  and 
counties,  of  this  State,  and  there  is  no  provision  requiring  a 
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county  of  another  State  to  remove  a  patient  admitted  to 
the  City  and  County  Hospital  of  San  Francisco,  upon  the 
ground  that  the  patient  was  a  resident  of  that  foreign 
county. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Department  of  Public  Health. 


Telephone  Company  Poles  Being  Allowed  by  Fire  Commis- 
sioners on  Fire  Houses. — With  Right  to  Revoke 
Privilege. — First:  This  Does  Not  Grant  a  "Fran- 
chise."— Second:  The  Fire  Commissioners  Have  No 
Power  to  So  Act. 

San  Francisco,  Cal.,  November  17.  1908. 

Gentlemen :  I  am  in  receipt  of  a  communication  of  date 
November  13,  1908,  which  is  as  follows : 

"This  Board  has,  from  time  to  time,  received  applica- 
tions from  the  local  telephone  companies  for  permission  to 
place  and  maintain  a  lead-encased  telephone  cable  and  erect 
a  pole  in  the  rear  of  Fire  Department  property,  the  same 
being  used  as  distributing  stations  for  the  telephone  wires 
in  the  block  where  it  is  maintained. 

"This  permission  has  always  been  accorded  the  telephone 
companies  in  the  past,  and  a  number  of  these  stations  are 
now  maintained  in  the  rear  of  our  engine  house  lots,  and 
this  Board  would  like  to  know  if,  in  granting  these  privi- 
leges, which  are  revocable  at  its  pleasure,  the  telephone  com- 
panies are  acquiring  any  additional  franchise  rights." 

If  the  permission  granted  by  the  Board  is  revocable  at 
the  pleasure  of  the  Board,  I  am  of  the  opinion  that  the  tele- 
phone  companies  are   not   acquiring  any   additional    fran- 
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chise  rights  which  would  prevent  the  Board  of  Fire  Com- 
missioners from  compelling  the  companies  to  remove  their 
poles  and  wires  at  the  pleasure  of  the  Board.  No  franchise 
rights  can  be  granted  in  this  way.  I  may  add  that  in  my 
opinion  the  Board  of  Fire  Commissioners  cannot  grant  any 
license  of  this  kind  v,'hich  would  be  of  any  force  or  effect 
as  against  the  City  and  County.  The  Board  of  Fire  Com- 
missioners only  have  control  of  the  property  of  the  Fire 
Department  for  the  purposes  of  that  Department,  and  have 
no  power  to  enter  into  an  agreement  or  to  do  anything  in 
respect  to  that  property  which  is  not  for  the  purpose  of  the 
Fire  Department.  For  that  reason,  any  permission  granted 
to  the  telephone  companies  to  place  poles  upon  the  prop- 
erty of  the  Fire  Department  which  are  not  placed  thereon 
for  the  purposes  of  the  Fire  Department,  are  in  excess  of 
the  powers  of  the  Board  of  Fire  Commissioners. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board   of  Fire   Commissioners. 


Scope  of  Playground  Commission's  Control  Over  Appro- 
priations  and   Purchase   of    Supplies. 

San  Francisco,  Cal.,  November  23.  1908. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
November  7th,  in  which  the  following  facts  appear:  The 
Playground  Commission  recently  approved  certain  demands 
for  printing  and  supplies  which  were  returned  by  the  Board 
of  Supervisors  with  directions  that  the  demands  of  the 
Commission,  except  those  for  salaries  and  wages,  shall  pass 
through  the  Board  of  Supervisors  for  approval. 

You  then  ask  to  be  advised  whether  the  Commission  is 
obliged  to  submit  its  demands  to  the  Supervisors  as 
suggested. 
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Section  lo  of  Article  XlV-a,  of  the  Charter,  provides : 

"The  Supervisors  shall,  for  the  purchase,  development, 
equipment  and  maintenance  of  the  aforesaid  playgrounds 
and  recreation  centers,  annually  appropriate  to  the  Play- 
ground Commissioners  at  the  time  of  making  the  budget, 
such  amount  as  may  in  their  judgment  be  necessary  or 
proper,  and  the  funds  so  appropriated  shall  be  credited  to 
the  Playground  Fund  of  the  General  Fund,  and  the  Play- 
ground Commissioners  shall  have  the  exclusive  manage- 
ment  and  disbursement  of  the  same." 

Under  the  provisions  of  this  Section  there  is  no  ques- 
tion as  to  the  power  of  the  Playground  Commission  to 
mak^  disbursements  from  the  sums  annually  appropriated 
by  the  Board  of  Supervisors  without  any  further  action  or 
approval  of  such  Board.  The  only  limitation  upon  the 
powers  of  the  Commission  is  that  contained  in  this  Section, 
to  wit :  That  the  moneys  so  appropriated  must  be  used  for 
the  "purchase,  development,  equipment  and  maintenance  of 
the  playgrounds." 

As  to  the  particular  demands  mentioned  in  your  com- 
munication, however,  the  Charter  makes  other  provision. 
Section  i  of  Chapter  III  of  Article  II  of  the  Charter, 
provides : 

"All  contracts  for  goods,  merchandise,  stores,  supplies, 
subsistence  or  printing  for  the  City  and  County,  as  well  as 
for  all  subsistence,  supplies,  drugs,  and  other  necessary 
articles  for  hospitals,  prisons,  public  institutions  and  other 
Departments  not  otherwise  specifically  provided  for  in  this 
Charter,  must  be  made  by  the  Supervisors  with  the  lowest 
bidder  offering  adequate  security,  after  publication  for  not 
less  than  lo  days  in  the  official  newspaper;  and  no  pur- 
chase thereof  or  liability  therefor  shall  be  made  or  created 
except  by  contract." 

You  are  therefore  advised  that  requisition  for  supplies, 
printing  and  other  articles  mentioned  in  the  above  Section 
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should  be  made  upon  the  Supervisors  and  paid  for  inde- 
pendently of  the  appropriations  made  to  the  Playground 
Commission  for  the  purpose  mentioned  in  Section  lo, 
Over  the  moneys  so  appropriated,  for  the  purposes  therein 
mentioned,  the  Commission  has  exclusive  control. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

The  Playground  Commission. 


Department  of  Electricity  Has  No  Power  to  Let  Contracts 

for  Supplies. 

San  Francisco,  Cal.,  November  21,  1908. 

Gentlemen :  I  am  in  receipt  of  a  communication  of  date 
November  13,  1908,  from  your  Board  asking  me  to 
advise  you, 

"Whether  or  not  this  Board,  as  now  constituted,  has  the 
power,  independent  of  the  Board  of  Supervisors,  to  call  for 
bids  and  award  contracts  for  materials  and  supplies  required 
by  the  Department  of  Electricity." 

Section  I,  Chapter  III,  of  Article  II,  of  the  Charter,  is  in 
part  as  follows: 

"All  contracts  for  goods,  merchandise,  supplies,  sub- 
sistence, or  printing,  for  the  City  and  County,  as  well  as  for 
all  subsistence,  supplies,  drugs,  and  other  necessary  articles 
for  hospitals,  prisons,  public  institutions  and  other  Depart- 
ments  not  otherwise  specifically  provided  for  in  this  Charter, 
must  be  made  by  the  Supervisors." 

The  question,  therefore,  is  whether  the  Department  of 
Electricity  has  been  "otherwise  specifically  provided  for  in 
this  Charter."    The  only  language  found  in  the  provisions 
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of  the  Charter  relating  to  the  Department  of  Electricity 
which  can  have  anj"^  possible  bearing  on  this  question  is 
found  in  Section  i,  Chapter  IX,  of  Article  IX.  That  Section 
reads  as  follows : 

"There  is  hereby  created  a  Department  of  Electricity, 
which  shall  have  charge  of  the  construction  and  mainte- 
nance of  the  fire  alarm  and  police  telegraph  and  telephone 
systems,  and  shall  be  under  the  control  of  a  joint  Commis- 
sion composing  the  Board  of  Fire  Commissioners  and  the 
Board  of  Police  Commissioners." 

'"Construction"  means  erection,  the  act  of  constructing, 
building,  devising,  forming  or  putting  together.  "Mainte- 
nance" means  the  act  of  maintaining,  repairing,  keeping  in 
repair,  or  keeping  up. 

The  Charter,  as  seen  from  the  above-referred  to  pro- 
visions, places  in  charge  of  the  Department  of  Electricity 
"the  construction  and  maintenance  of  fire  alarm  and  police 
telegraph  and  telephone  systems,"  but  it  is  not  indispensable 
to  or  a  necessary  part  of  the  power  thus  conferred  that  the 
Department  of  Electricity  should  also  have  power  to  let 
and  award  contracts  for  the  materials  and  supplies  to  be 
used  in  the  construction  and  maintenance  of  those  systems. 

A  general  intention  has  been  manifested  in  the  Charter 
to  place  in  the  hands  of  the  different  Departments  of  the 
City  government  the  letting  and  awarding  of  contracts  foi 
materials  and  supplies  to  be  used  by  those  different  Depart- 
ments, and  if  the  language  of  the  Charter  relating  to  the 
Department  of  Electricity  could  be  reasonably  construed 
as  giving  that  Department  a  like  power,  such  a  construction 
ought  to  be  given  it.  The  provisions  of  the  Charter  con- 
ferring this  power  on  other  Departments  is  clear  and  un- 
equivocal, and  language  appropriate  to  that  purpose  has 
been  used.  I  am  of  the  opinion,  however,  that  the  Charter, 
as  found  in  Section  I,  of  Chapter  IX,  of  Article  IX.  cannot 
be  so  construed.  "Charge  of  construction  and  maintenance'' 
does  not  imply  power  to  let  contracts.     Therefore,  the  De- 
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partment  of  Electricity  is  not  a  "Department  otherwise 
specifically  provided  for"  within  the  meaning  of  Section  I, 
Chapter  III,  Article  II,  of  the  Charter. 

I  am  of  the  opinion,  however,  that  the  power  of  the 
Board  of  Supervisors  to  make  all  contracts  for  materials 
and  supplies  used  by  the  Department  of  Electricity  does 
not  give  power  to  the  Board  of  Supervisors  to  determine 
what  supplies  or  what  materials  or  what  type  of  supplies 
or  materials  shall  or  must  be  used  by  the  Department.  The 
Department  is  given  charge  of  the  "construction  and  main- 
tenance of  the  fire  alarm,  and  police  telegraph  and  telephone 
systems,"  and  if  the  Board  of  Supervisors  had  power  to 
determine  what  materials  or  what  supplies  or  what  type  of 
materials  and  supplies  shall  be  used  by  the  Department, 
"charge  of  the  construction  and  maintenance"  of  those  sys- 
tems would  be  taken  away  from  the  Department  of  Elec- 
tricity. The  responsibility  is  upon  that  Department  to 
determine  what  are  the  necessary  and  proper  materials 
and  supplies,  and  type  of  materials  and  supplies,  to  be 
used  in  the  construction  and  maintenance  of  those  systems, 
and  the  responsibility  is  upon  the  Board  of  Supervisors  to 
make  the  necessary  appropriations  and  let  the  necessary 
contracts. 

I,  therefore,  advise  the  Board  that  it  has  no  power  inde- 
pendent of  the  Board  of  Supervisors  to  call  for  bids  and 
award  contracts  for  materials  and  supplies  required  by  the 
Department  of  Electricity,  but  that  power  rests  solely  with 
the  Board  of  Supervisors ;  but  that  the  Board  of  Super- 
visors, in  letting  the  contracts,  cannot  interfere  with  the 
control  given  to  the  Department  of  Electricity  over  the 
"construction  and  maintenance  of  the  fire  alarm,  police  and 
telephone  and  telegraph  systems,"  by  determining  the 
character,  nature,  kind  or  type  of  materials  and  supplies 
to  be  used  in  the  construction  and  maintenance  of  those 
systems.  Respectfully, 

PERCY  V.  LONG, 
Department  of  Electricity.  City  Attorney. 
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Street    Assessments. — Method    of    Levying    for    Sidewalk 

Construction. 

San  Francisco,  Cal.,  November  27,  1908. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Board,  of  date  October  19,  1908,  requesting  me  to 
advise  your  Board  as  to  whether  or  not : 

"The  method  approved  by  the  Supreme  Court  in  the  case 
of  Millsap  vs.  Balfour,  decided  by  the  Supreme  Court  on 
the  I2th  day  of  September,  1908,  shall  govern  the  making 
of  assessments  for  the  construction  of  sidewalks  in  this 
City  and  County." 

The  facts  of  that  case  as  set  forth  in  the  opinion  were 
these: 

"The  Board  of  Trustees  of  the  City  of  Woodland 
authorized  the  construction  of  a  concrete  cement  sidewalk 
along  the  south  side  of  Clover  street  in  said  City,  excepting 
such  portions  thereof  where  concrete  cement  sidewalks 
have  already  been  constructed  and  accepted. 

"A  contract  was  duly  let  and  the  work  done.  The  assess- 
ment on  which  this  action  is  based,  assessed  the  cost  of 
the  w'ork  upon  the  lots  fronting  on  both  sides  of  Clover 
street.  The  defendant  is  the  owner  of  a  lot  on  the  north 
side  of  the  street,  and  the  sole  question  presented  is 
whether  a  lot  situated  on  one  side  of  the  street  may  be 
assessed  for  the  cost  of  constructing  sidewalks  along  the 
opposite  side." 

The  decision  of  the  Court  was  that  such  a  lot  could  be 
assessed  under  the  terms  of  Section  7  of  the  Act  of  March 
18,  1885,  commonly  known  as  the  Vrooman  Act.  (Statutes 
1885,  page  147.) 

The  terms  of  Section  7  of  the  Vrooman  Act  are  substan- 
tially identical  with  the  terms  of  Section  9,  Chapter  II, 
Article  VI,  of  our  Charter.  A  decision  construing  any  por- 
tion of  Section  7  of  the  Vrooman  Act  is  therefore  a  decision 
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governing  the  construction  to  be  placed  upon  the  identical 
portions  of  the  said  Charter  provisions,  and  Millsap  vs. 
Balfour  being  the  latest  decision  of  the  Supreme  Court  on 
the  question  involved,  must  be  taken  as  the  law  governing 
the  levying  of  assessments  for  sidewalk  work  in  the  City 
and  County  of  San  Francisco. 

The  effect  of  the  rule,  as  stated  in  Millsap  vs.  Balfour, 
is  that  all  property  on  both  sides  of  a  block  must  be  assessed 
for  sidewalk  work  done  in  that  block  whether  the  work  is 
done  on  only  one  side  or  on  both  sides  thereof. 

In  the  application  of  the  rule  a  question  arises  where  an 
owner  on  the  opposite  side  of  the  block  in  which  a  sidewalk 
is  laid  has  already  constructed  a  sidewalk  in  front  of  his 
own  property  at  his  own  cost  and  expense,  on  the  official 
grade  and  in  condition  satisfactory  to  the  Board  of  Public 
Works.  The  solution  of  the  question  rests  on  the  con- 
struction to  be  given  to  part  of  Subdivision  9  and  Subdi- 
vision 10.  Section  9,  Chapter  II,  of  Article  VI,  of  the 
Charter,  which  Subdivisions  are,  as  pointed  out  above, 
substantially  identical  to  provisions  found  in  Section  7  of 
the  Vrooman  Act.  (See  Subdivisions  10  and  11,  Section  7, 
of  that  Act.) 

The  language  of  the  Charter  is  as  follows : 

"When  any  owner  or  owners  of  any  lots  and  lands  front- 
ing on  any  street  shall  have  heretofore  done,  or  shall  here- 
after do,  any  work,  except  grading,  on  such  street,  in  front 
of  any  block,  at  his  or  their  own  expense,  and  the  Super- 
visors shall  subsequently  order  any  work  to  be  done  of  the 
same  class  in  front  of  the  same  block,  the  work  so  done 
at  the  expense  of  such  owner  or  owners  shall  be  excepted 
from  the  order  ordering  work  to  be  done,  as  provided  in 
Subdivision  10  of  this  Section ;  but  the  work  so  done  at  the 
expense  of  such  owner  or  owners  shall  be  upon  the  official 
grade,  and  in  condition  satisfactory  to  the  Board  of  Public 
Works  at  the  time  said  order  is  passed. 

"The  Board  of  Public  Works  may  include  in  the  reso- 
lution of  intention  any  of  the  different  kinds  of  work  men- 
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tioned  in  this  Chapter,  and  it  may  except  therefrom  any 
of  the  said  work  already  done  upon  the  street  to  the  official 
grade.  The  lots  and  portions  of  lots  fronting  upon  said 
accepted  work  alread}^  done  shall  not  be  included  in  the 
frontage  assessment  for  the  class  of  work  from  which  the 
exception  is  made ;  but  this  shall  not  be  construed  so  as  to 
affect  the  special  provisions  as  to  grading  contained  in 
Subdivision  9  of  this  Section." 

The  Court,  addressing  itself  to  the  point  in  question,  said : 

"In  this  connection  it  is  argued  that  the  respondent  has 
already,  at  his  own  cost,  laid  a  sidewalk  along  his  prop- 
erty line,  and  that,  therefore,  if  a  sidewalk  is  ordered  on 
that  side  of  the  street,  the  portion  already  done  must  be 
excepted  from  any  assessment  made.  (Subdivision  11  of 
Section  7.)  He  will  thus  have  paid  the  entire  cost  of  the 
sidewalk  on  his  side,  and  be  compelled  to  pay  one-half  of  the 
cost  of  the  walk  on  the  opposite  side.  But  the  complainant 
does  not  show  that  any  such  work  has  been  done,  and  the 
statement  in  the  brief,  unsupported  by  an^-thing  in  the 
record,  is  entitled  to  no  consideration.  Furthermore,  even 
if  the  fact  were  as  suggested,  it  would  have  no  importance 
in  this  discussion.  Under  the  provisions  of  Subdivision  i 
of  Section  7,  the  respondent  was  entitled,  whenever  a  side- 
walk was  ordered  on  his  side  of  the  street,  to  have  one- 
half  of  the  cost  assessed  to  the  property  on  the  opposite 
side.  He  was  under  no  obligation  to  lay  the  walk  in  ad- 
vance of  any  proceedings  by  the  Council.  If  he  chose,  for 
his  own  convenience  and  benefit,  to  so  lay  it,  without 
obtaining  an  agreement  by  the  opposite  owner  to  pay  one- 
half  of  the  cost,  the  resulting  expense  was  one  which  he 
voluntarily  assumed." 

While  this  portion  of  the  opinion  is  obiter  dicta,  because, 
as  the  Court  says:  "The  plaintiff  (Millsap)  does  not  show 
that  any  street  work  has  been  done,  and  a  statement  in 
the  brief,  unsupported  by  anything  in  the  record,  is  en- 
titled to  no  consideration,"  it  is,  nevertheless,  a  rule  laid 
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down  by  the  Supreme  Court  and  must  be  taken  as  law  regu- 
lating assessments  in  this  City  and  County.  Whether 
the  owner  on  the  opposite  side  of  the  street  on  which  side- 
walks are  constructed  has  constructed  a  sidewalk  in  front 
of  his  property  or  not,  the  rule  is  the  same.  His  property 
must  be  assessed,  and  the  provisions  of  Subdivision  9  and 
Subdivision  10  of  Section  9,  Chapter  11,  Article  VI,  do  not 
relieve  him.  It  necessarily  follows  from  that  rule,  as  estab- 
lished by  Millsap  vs.  Balfour,  that  those  provisions  of  the 
Charter  only  apply  where  an  owner  has  constructed  a  side- 
walk in  front  of  his  own  property  and  thereafter  sidewalks 
are  ordered  by  the  proper  authorities  to  be  laid  on  the  same 
side  of  the  street  in  the  same  block.  In  such  a  case  his 
property  is  not  to  be  included  in  the  frontage  assessment. 

There  is  one  other  situation  which  may  arise,  presenting 
difficulties  as  to  the  mode  of  assessment.  Sidewalks  are 
ordered  by  the  authorities  to  be  laid  down  on  both  sides 
of  a  street  within  a  block.  An  owner,  however,  has  con- 
structed a  sidewalk  in  front  of  his  own  property  at  his  own 
cost  and  expense  on  the  official  grade,  and  in  condition 
satisfactory  to  the  Board  of  Public  Works.  While  the 
Supreme  Court  did  not,  in  Millsap  vs.  Balfour,  decide  this 
question,  it  would  seem  that  in  order  to  give  harmony  to  the 
rule  of  Millsap  vs.  Balfour,  and  the  construction  to  be  given, 
in  view  of  that  rule,  to  Subdivisions  9  and  10  of  Chapter 
II,  Article  VI,  of  the  Charter,  the  proper  mode  of  assess- 
ment would  be  to  assess  the  owner  constructing  his  own 
sidewalk  for  only  the  cost  of  the  work  on  the  side  of  the 
street  opposite  his  property.  Inasmuch  as  an  assessment 
which  improperly  exempts  property  is  void  in  its  entirety, 
and  in  view  of  the  fact  that  there  has  not  been  a  decision 
of  the  Supreme  Court  defining  the  proper  mode  of  assess- 
ment under  such  a  state  of  facts,  a  decision  in  the  Supreme 
Court  ought  to  be  speedily  obtained. 

Respectfully, 

PERCY  V.  LONG, 

Board  of  Public  Works.  City  Attorney. 
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Acceptance     of     Streets. — Ordinances      Fully     Accepting 
Streets   Cannot   Be  Repealed. 

San  Francisco,  Cal.,  November  24,  1908. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
July  25th,  as  follows : 

"I  am  directed  by  the  Committee  on  Streets,  Sewers  and 
Parks  to  respectfully  refer  a  copy  of  the  communication 
from  the  Board  of  Public  Works  to  you  with  the  request 
that  you  advise  the  Committee  as  to  whether  or  not  the 
Board  of  Supervisors  has  the  power  to  repeal  the  following : 

"Ordinance  No.  52 — Providing  for  the  full  acceptance  of 
the  roadway  of  Jordan  avenue,  between  Point  Lobos  avenue 
and  California  street,  approved  September  14,  1906. 

"Ordinance  No.  272 — The  roadway  of  Palm  avenue,  be- 
tween California  street  and  Euclid  avenue,  approved  Sep- 
tember 24,  1907. 

"Ordinance  No.  273 — The  roadway  of  Euclid  avenue  be- 
tween Parker  avenue  and  Commonwealth  avenue ;  Euclid 
avenue,  between  Commonwealth  and  Jordan  avenues ; 
Euclid  avenue,  between  Jordan  and  Palm  avenues,  and 
Euclid  avenue,  between  Palm  and  First  avenues,  approved 
September  24,  1907." 

In  reply  thereto,  I  will  say  that  the  Charter  provision 
concerning  this  question  is  as  follows : 

"When  any  street  or  portion  of  a  street  has  been  or  shall 
thereafter  be  fully  constructed  to  the  satisfaction  of  the 
Board  of  Public  Works,  and  of  the  Supervisors,  and  is  in 
good  condition  throughout,  and  a  sewer,  gas  pipes  and 
water  pipes  are  properly  laid  therein,  the  same  shall  be 
accepted  by  the  Supervisors  by  ordinance,  and  thereafter 
said  street  or  portion  of  a  street  shall  be  kept  in  repair  and 
improved  by  the  City  and  County. 

"The  Supervisors  shall  not  accept  any  portion  of  a  street 
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less  than  the  entire  width  of  the  roadway,  including  the 
curbing,  and  one  block  in  length,  or  one  entire  crossing; 
but  they  may  partly  or  conditionally  accept  any  street, 
without  a  sewer  or  gas  pipes  or  water  pipes  therein,  if  the 
ordinance  of  acceptance  expressly  states  that  they  deem 
such  sewer  or  gas  pipes  or  water  pipes  to  be  then  unneces- 
sary.    *     *     *  " 

Under  said  Section,  the  acceptance  by  the  Board  of 
Supervisors,  in  an  Ordinance  duly  and  regularly  adopted, 
conclusively  decides  that  all  of  the  things  enumerated  in 
said  Section  to  be  done,  as  prerequisites,  in  order  that  the 
street  may  be  accepted,  have  been  done  and  performed  to 
the  satisfaction  of  the  Board  of  Public  Works  and  of  the 
Board  of  Supervisors.  The  Ordinances  mentioned  in  your 
letter  state  that  the  work  has  been  done  to  the  satisfaction 
of  the  Board  of  Public  Works  and  of  the  Board  of  Super- 
visors, and  contain  nothing  in  respect  to  a  conditional  ac- 
ceptance of  said  streets,  but  are  full  acceptances  thereof. 
The  Board  of  Supervisors,  after  having  accepted  said 
streets  under  said  Ordinances,  are  estopped  from  afterward 
repealing  them,  and  the  duty  of  keeping  the  said  streets  in 
repair  and  the  improvement  thereof  after  said  acceptance 
devolves  upon  the  City  and  County. 

In  fine,  by  an  acceptance  of  those  streets  by  the  Board  of 
Supervisors,  a  contractual  relation  is  established  between 
the  City  and  County  on  one  side  and  the  property  owners 
on  said  streets  on  the  other,  and  the  decisions  of  the  Courts 
hold  that  a  municipality  cannot,  by  a  repeal  of  an  ordinance, 
impair  the  obligations  of  a  contract  entered  into  by  it. 

Therefore,  I  advise  you  that  the  Ordinances  referred  to 
in  your  communication  cannot  be  repealed. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

Board  of  Supervisors, 
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Age  Limit  in  Police  and  Fire  Departments  "Not  More  Than 
Thirty-Five  Years  of  Age,"  Means  "Less  Than 
Thirty-Six." 

San  Francisco,  Cal.,  December  2,   1908. 

Gentlemen :  I  am  in  receipt  of  your  request  for  an 
opinion,  dated  December  2nd,  wherein  you  ask  whether  a 
person  who  has  passed  his  35th  birthday,  but  not  yet 
reached  his  36th,  is  eligible  to  appointment  in  the  Police  or 
Fire  Departments  Under  the  terms  of  the  Charter,  which 
provide  that  a  person  to  be  eligible  to  such  position  must 
be  "not  less  than  21  years  nor  more  than  35  years  of  age." 
The  same  inquiry  was  considered  by  my  predecessor, 
Franklin  K.  Lane,  and  under  date  of  November  12,  1902, 
he  rendered  an  opinion,  which  is  in  part  as  follows: 

"The  only  question  is :  When  is  a  man  more  than  35 
years  of  age?  If  he  is  eligible  when  he  is  35  years  of  age 
for  any  period  of  time  whatever,  he  must  continue  eligible 
up  to  the  time  he  is  36  years  of  age,  for  at  no  time  is  he. 
technically  speaking,  exactly  35  years  of  age  except  upon  the 
absolute  instant  that  he  has  completed  his  35th  year.  Such  a 
point  of  time  is  without  duration  and  exists  theoretically 
rather  than  practically.  There  is  nothing  in  the  text  or  its 
context  which  requires  so  technical  a  construction.  In  the 
absence  of  such  indication,  language  employed  in  a  Statute 
is  to  be  given  its  usual  and  customary  meaning.  The  cus- 
tomary meaning  attached  to  the  expression  'not  more  than 
35  years  of  age'  is  plainly  such  as  will  include  a  person  35 
years  old  and  exclude  one  36  years  of  age.  Or  to  regard  the 
matter  in  another  light :  The  unit  of  time  intended  and 
used  is  a  year,  and  'not  more  than  35  years  of  age'  means 
not  more  years  than  35.  You  cannot  have  more  years  than 
35  till  you  reach  36. 

"In  my  opinion,  therefore,  one  is  eligible  during  all  that 
period  when  he  is  ordinarily  said  to  be  35  years  of  age, 
which  includes  all  the  time  till  he  is  36." 
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I  fully  agree  with  this  opinion,  and  the  reasoning  therein, 
and  therefore  advise  you  that  a  person  is  eligible  to  such 
appointments  who  has  passed  his  21st  birthday  until  he  has 

reached  his  36th. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Civil  Service  Commission. 


Board  of  Public  Works. — Pow^er  to  Reject  Bids. — Condi- 
tions Which  Must  Be  Complied  With  by  Bidders. 

San  Francisco,  Cal.,  December  5,   1908. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board  dated  December  4,  1908,  requesting  me  to  advise 
your  Board  "as  to  what  power  this  Board  has  in  the  matter 
of  accepting  or  rejecting"  the  bid  of  the  D'Olier  Engineering 
Company  upon  the  state  of  facts  stated  in  your  communi- 
cation. 

The  conditions  specified  in  the  proposal  of  the  Board  of 
Public  Works,  except  the  condition  hereinafter  noticed,  are 
conditions  which  attach  to  all  bids  made  to  the  Board  of 
Public  Works,  by  virtue  of  Section  17,  Chapter  I,  Article 
VI,  of  the  Charter.  The  condition,  however,  that  each 
bidder  must  furnish  evidence  satisfactory  to  the  Board  of 
Public  Works  that  he  "had  sufficient  means  and  sufficient 
experience  in  the  design  and  manufacture  of  the  class  of 
machinery  set  forth  in  the  proposal,  and  that  he  was  in 
possession  of,  or  was  about  to  come  into  possession  of, 
either  an  owner  or  lessee,  a  machinery  shop  so  situated 
and  so  equipped  with  all  the  necessary  tools,  machinery 
and  appliances,  as  to  enable  him  to  successfully  complete 
all  the  machinery  in  the  proposal  provided  for,"  is  not  a 
Charter   condition   attaching  to  all  bids.     This   condition, 
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nevertheless,  is  a  proper  condition  under  the  circumstances 
to  be  named  as  prerequisite  to  the  letting  of  a  contract  of 
the  kind  under  discussion.  The  requirements  of  the 
Charter  that  certain  matters  must  be  complied  with  in  all 
bids  is  not  exclusive,  and  the  Board  may,  in  addition  to 
those  matters,  insert  conditions,  and  if  the  condition  inserted 
is  not  unreasonable,  and  does  not  prevent  free  and  competi- 
tive bidding,  the  condition  is  lawful. 

When  bids  have  been  made  to  the  Board  of  Public  Works 
for  any  public  work,  and  it  comes  to  the  point  of  awarding 
the  contract,  the  question  to  be  determined  by  the  Board 
is  what  is  the  "lowest  regular  bid,"  for,  as  provided  in 
Section  17,  Chapter  I,  Article  VI,  the  Board  must  reject 
"all  bids  other  than  the  lowest  regular  bid."  What  is  the 
lowest  in  point  of  amount  is  easily  determined,  but  the 
question  whether  or  not  the  bid  is  "regular"  presents  dif- 
ficulties. "Regular,"  as  used  in  the  Charter,  means  this : 
Does  the  bid  under  consideration  comply  with  the  Charter 
provisions,  and  the  plans  and  specifications  furnished  and 
conditions  made  by  the  Board  in  its  proposal?  Therefore, 
the  form  and  the  substance  of  the  bid  is  to  be  inquired  into 
by  the  Board,  and  the  Board  is  to  determine  in  that  inquiry 
whether  or  not  the  bidder  has  complied  in  those  matters. 
This,  as  already  stated,  is  a  matter  for  determination  by 
the  Board,  and,  being  a  matter  for  determination,  it  is  a 
matter  largely  in  the  discretion  of  the  Board.  When  the 
Board  has  exercised  its  discretion ;  or,  in  other  words,  has 
determined  whether  the  bid  is  regular  or  irregular,  the 
determination  of  the  Board  will  not  be  overturned  by  the 
Court.  As  was  said  in  Jacobs  vs.  Board  of  Supervisors 
(100  Cal.  at  page  129)  :  "A  Court  will  not  compel  a  Board 
to  abandon  its  own  judgment  or  make  it  conform  to  the 
judgment,  either  of  the  Court  or  of  some  other  person." 
This  is  a  universal  rule  as  laid  down  by  our  Supreme  Court 
governing  the  power  of  our  Courts  to  supervise  the  deter- 
mination and  exercise  of  discretion  of  Boards  in  whom 
are    lodged    discretion    and    the    power   to    determine.     In 
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Stanley-Taylor  Company  vs.  Board  of  Supervisors  (135 
Cal.  486)  and  in  Glide  vs.  Superior  Court  (147  Cal.  21),  the 
Supreme  Court  of  this  State  has  given  strong  expression 
of  the  rule  as  found  in  Jacobs  vs.  Board  of  Supervisors, 
supra.  Of  course,  a  discretion  given  to  any  Board  of  a 
municipality  is  not  an  arbitrary  or  unreasonable  discretion. 
Where  an  act  to  be  done  is  certain,  definite  and  fixed ;  there 
is,  then,  no  room  for  any  discretion,  and  if  a  Board  acts 
contrary  to  what  the  law  requires  to  be  done  under  the 
circumstances,  the  Court  will  overturn  the  decision  and 
determination  of  the  Board.  It  is  where  there  may  be  a  dif- 
ference of  opinion,  or  where  the  facts  are  conflicting,  that 
the  rule  as  laid  down  in  Jacobs  vs.  Board  of  Supervisors 
finds  application. 

In  your  communication  you  point  out  that  the  D'Olier 
Engineering  Company  in  making  its  bid  "made  two  alterna- 
tive bids  for  each  of  the  proposals  contained  in  each  propo- 
sition, designating  them  as  Proposal  'A'  and  Proposal  'B,' 
and  that  Proposal  'A'  was  written  in  above  the  blank  line 
placed  in  the  blank  proposal  furnished  to  the  D'Oliei 
Engineering  Company  by  the  Board  of  Public  Works." 
The  first  question  to  be  determined  is  whether  or  not  this  is 
an  interlineation.  Interlineation  means  a  line  written  be- 
tween lines,  and  literally,  Proposal  "A"  in  the  D'Olier 
Engineering  Company's  bid  is  an  interlineation.  The  pro- 
vision requiring  that  no  interlineations  shall  be  made  in 
any  proposal  is  for  the  purpose  of  placing  all  bidders  upon 
an  equal  footing,  and  in  addition  to  prevent  questions  aris- 
ing after  the  awarding  of  the  contract  as  to  whether  or 
not  the  interlineation  was  in  the  proposal  at  the  time  it 
was  made,  or  placed  therein  after  it  w^as  made.  If  a  bidder 
could  add  a  term  or  take  away  a  term  of  the  proposal  as 
furnished  by  the  Board  of  Public  Works,  it  is  quite  easy 
to  see  that  such  a  bidder  is  placed  in  a  better  position  than 
a  bidder  who  follows  the  proposal  to  the  letter. 

I  am  of  the  opinion  that  the  D'Olier  Engineering  Com- 
pany, in  placing  Proposal  "A"  in  above  the  blank  line  left 
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by  the  Board  of  Public  Works  In  their  blank  proposals, 
violated  the  rule  of  the  Charter  and  the  requirements  of 
the  proposal  made  by  the  Board  in  that  respect.  The 
Board  asked  for  one  bid,  or  one  proposal,  and  the  D'Olier 
Engineering  Company  gave  it  two.  In  doing  this  the 
D'Olier  Engineering  Compan}^  obtained  an  advantage,  if 
their  bid  is  allowed  to  stand.  The  Charter  provides  in 
Section  17,  Chapter  I,  Article  VI,  that  "any  contract  made 
in  violation  of  any  of  the  foregoing  provisions  (provision 
against  interlineation  being  one  of  those  provisions)  shall 
be  absolutely  void."  Were  it  not  for  this  expressed  declara- 
tion of  the  Charter,  it  might  be  held  that  the  direction  of 
the  Charter  that  in  all  bids  no  interlineation  shall  be  made 
is  directory  only,  and  that  the  Board,  if  it  so  desired,  could 
waive  that  irregularity  in  the  bid,  but  with  the  Charter 
provisions  so  explicit,  there  would  seem  to  be  no  discretion 
with  the  Board  as  to  whether  or  not  it  should  waive  the 
irregularity. 

The  Charter  requires  also  that  "no  person,  corporation  or 
firm  shall  be  allowed  to  make,  file  or  be  interested  in  more 
than  one  bid  for  the  same  work."  In  order  to  violate  this 
provision,  however,  the  bidder  need  not  submit  two  papers 
or  communications  to  the  Board  containing  bids.  Two  bids 
may  be  in  the  same  paper  or  communication.  The  D'Olier 
Engineering  Company,  in  offering  to  the  City  Proposal 
"A"  and  Proposal  "B,"  violated  this  rule,  notwithstanding 
both  proposals  were  in  the  same  paper  submitted  to  the 
Board.  It  is  clear  that  in  order  for  the  Board  to  accept 
the  offer  of  the  D'Olier  Engineering  Compan3^  it  would  be 
obliged  to  reject  one  of  the  proposals  and  accept  the  other. 
It  could  not  accept  both.  This  is  an  adavntage  which  the 
D'Olier  Engineering  Company  had  over  the  other  bidders 
who  did  not  make  alternative  bids.  It  is  quite  evident  that 
the  bidder  who  is  able  to  make  an  alternative  proposal 
is  in  a  better  position  than  one  who  is  obliged  to  make  one 
proposal  only.  The  Charter  provides  that  "if  on  opening 
the  bids   more  than   one  bid  appears   in   which   the   same 
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person,  or  corporation  or  firm  is  interested,  all  such  bids 
shall  be  rejected."  Having  violated  this  provision,  the  bid 
of  the  D'Olier  Engineering  Company  should  be  rejected. 
You  stated  in  your  communication  that  it  also  appears 
that  in  the  specifications  accompanying  the  bid  of  the 
D'Olier  Engineering  Company  there  are  a  number  of  minor 
defects.  Whether  or  not  you  should  reject  the  bid  on  this 
account  is  largely  a  matter  in  your  discretion.  If  it  is 
possible  to  correct  these  minor  defects  in  the  contract,  and 
the  Board  should  determine  that  it  would  award  the  con- 
tract to  the  D'Olier  Engineering  Company,  correcting  the 
defects  in  the  contract,  I  am  of  the  opinion  that  the  con^ 
tract  would  be  valid,  notwithstanding  that  these  defects 
appear  in  the  proposal  made  by  the  D'Olier  Engineering 
Company.  That  is  a  matter  of  judgment  for  the  Board. 
If,  on  the  other  hand,  the  Board  should  decide  that  they 
did  not  desire  to  illow  these  corrections  to  be  made,  but 
would  hold  the  D'Olier  Engineering  Company  strictly  to 
the  proposal,  the  action  of  the  Board  would  also  stand. 

It  also  appears  from  your  communication  that  the  Board 
of  Public  Works  did  not  receive  at  the  time  the  bid  of  the 
D'Olier  Engineering  Company  was  made,  evidence  show- 
ing that  the  D'Olier  Engineering  Company  was  "in  posses- 
sion of,  or  was  about  to  come  into  possession  of,  either 
as  owner  or  lessee,  a  machinery  shop  so  situated  and  so 
equipped  with  all  the  necessary  tools,  machinery  and 
appliances,  as  to  enable  him  to  successfully  complete  all 
machinery  in  the  proposal  provided  for."  Ordinarily, 
whether  or  not  a  man  is  a  "responsible"  bidder  does  not 
depend  solely  upon  whether  he  is  able  to  respond  in  dam- 
ages for  a  breach  of  contract  or  whether  or  not  he  is  able 
to  furnish  a  satisfactory  bond  that  he  will  complete  his 
contract,  but  depends  likewise  upon  his  skill  and  ability 
and  whether  or  not  he  is  in  a  position  in  respect  to  posses- 
sion of  works,  where  works  are  required,  which  will  enable 
him  to  complete  the  contract.  For  example,  a  banker  of 
high  financial  standing  could  show  the  Board  that  he  would 
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be  able  to  respond  in  damages  if,  on  being  given  the  con- 
tract under  consideration,  he  committed  a  breach,  and  that 
he  has  sufficient  money  with  which  to  buy  the  material 
and  employ  artisans  necessary  to  complete  the  contract, 
but  if  he  had  never  had  any  experience  or  skill  in  the  manu- 
facture of  the  machinery  required  or  was  not  in  the  posses- 
sion of  the  works  required  to  complete  the  machinery,  nor 
had  in  his  employ  the  necessary  artisans,  he  could  not  be 
said  to  be  a  responsible  bidder.  What  the  City  requires  in 
entering  into  a  contract  for  public  work  is  not  only  that  it 
be  reasonably  certain  that  it  can  recover  damages  or  enforce 
a  forfeiture  in  case  there  is  a  breach  of  the  contract,  but 
also  that  it  be  reasonably  certain  that  the  contract  is  to  be 
fulfilled  according  to  the  letter  and  the  spirit  of  the  con- 
tract. Reasoning  from  analogy,  with  this  rule  of  law  as  to 
construction  to  be  placed  on  the  words  "responsible 
bidder,"  the  words  used  in  the  contract,  "required  evidence 
of  responsibility,"  can  be  reasonably  taken  to  mean 
responsibility  in  all  the  matters  contained  in  the  stipulation 
pointed  out  above.  Therefore,  in  this  case  it  cannot  be  said 
that  the  D'Olier  Engineering  Company  furnished  the  Board 
of  Public  Works  with  "the  required  evidence  of  its 
responsibility"  in  the  matter  of  being  in  possession,  or  about 
to  come  into  possession,  either  as  owner  or  lessee,  of  a  ma- 
chine shop.  Whether  or  not  this  failure  should  rule  out  the 
bid  of  the  D'Olier  Engineering  Company  is  again  largely 
a  matter  of  discretion  for  the  Board.  If  it  should  appear 
at  this  time  that  the  D'Olier  Engineering  Company  was 
in  possession  of  the  required  machine  shop,  the  Board 
would  be  at  liberty  to  waive  this  irregularity  in  the  proposal. 
It  appears,  however,  that  the  company  is  not  in  possession, 
nor  is  it  about  to  come  into  possession,  either  as  owner  or 
lessee,  of  the  required  machine  shop.  On  the  contrary,  it 
would  depend  upon  a  contract  to  be  made  with  two  other 
corporations,  to  wit :  The  Scranton  Pump  Works  and  the 
General  Electric  Company,  to  enable  it  to  furnish  the  ma- 
chinery required  by  the  contract.    This  is  clearly  not  within 


245 


the  letter  or  the  spirit  of  the  condition  as  contained  in  the 
proposal.     I  am  of  the  opinion  that  the  failure  of  the  com. 
pany  to  comply  with  this  portion  of  the  condition  of  the 
proposal  leaves  the  Board  of  Public  Works  at  liberty  to  rule 
out  the  bid  of  the  company.    This  is  hardly  a  matter  of  dis- 
cretion  with   the    Board,    for    this    condition   being   in    the 
proposal  might  have  prevented  many  bidders  from  bidding 
on  the  work  had  this  condition  not  been  there,  and  if  the 
Board  now  should  waive  this  condition  and  award  the  con- 
tract to  the  D'Olier  Engineering  Company,  it  has  prevented, 
by  a  condition  in  its  proposal,  free  and  competitive  bidding 
by  other  companies  similarly  situated  as  the  D'Olier  Engi- 
neering Company. 

It   has   been   held,   as   pointed   out   above,   that   "lowest 
bidder"     means    "lowest     responsible    bidder,"     and    that 
whether   or  not   a   man    is   a   responsible   bidder   does   not 
depend  solely  on  whether  or  not  a  man  is  able  to  respond  m 
damages  in  case  he  makes  a  breach  of  his  contract.     The 
words  of  the   Charter   are,   as   pointed  out,   "the   contract 
shall  be  awarded  to  the  lowest  bidder."     These  provisions 
meaning  "lowest  responsible  bidder,"  the  Board  could,  even 
in  the  absence  of  the  condition  of  the  proposal  that  each 
bidder  should  be  in  possession  or  about  to  come  into  posses- 
sion of  the  required  machine  shop,  consider  this  matter  in 
determining  the  responsibility  of  a  bidder.     The  D'Olier 
Engineering  Company,  not  being  in  possesison,  either  as 
owner  or  lessee,  of  the  required  works,  could  be  said  by 
the  Board  not  to  be  a  responsible  bidder,  and  the  Board 
therefore  could  reject  the  bid. 

There  is  one  other  provision  of  the  Charter  which  should 
be  called  to  your  attention:  Part  of  Section  17,  Chapter  i. 
Article  VI,  that  "the  Board  may  reject  any  and  all  bids. 
That  is  not  an  arbitrary  power  resting  in  the  Board,  how- 
ever In  other  words,  the  Board,  if  it  rejects  the  bid,  must 
reject  it  for  some  good  and  sufficient  reason.  If  the  Board 
determines  that  a  bid  does  not  comply  in  some  respect  with 
the  proposal  made  or  that  the  bidder  is  not  a  responsible 
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or  a  regular  bidder,  it  then  can  reject  the  bid.  In  determin- 
ing that  fact  the  Board  is  exercising  a  discretion  lodged 
with  it  by  the  provisions  of  the  Charter,  and  if  that  dis- 
cretion is  not  unreasonable,  and  arbitrarily  used,  a  Court 
will  not  disturb  it.  In  other  words,  the  Board  in  awarding 
contracts  sits  as  a  body,  exercising  judgment  and  dis- 
cretion. It  hears,  considers  and  determines  the  matters  con- 
nected with  the  award,  and  having  reached  a  determination, 
its  judgment  is  final.  The  only  limitation  on  this  rule  is 
that  the  determination  and  judgment  of  the  Board  must 
not  be  unreasonable,  arbitrary  or  capricious. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Public  Works. 


Lafayette    Park. — Octavia    and    Clay    Streets    Projected 
Therein  Are  Not  Dedicated  Streets. 

San  Francisco.  Cal.,  December  22,  1908. 

Gentlemen:  Your  communications  of  November  nth 
and  2ith  received.  In  relation  to  Lafayette  Park  you  ask 
the  following  questions: 

"i.  Are  we  entitled  to  build  a  wall  along  the  Park 
frontages  on  Sacramento  and  Washington  streets  in  the 
matter  of  the  improvement  of  the  Park,  across  what  would 
be  Octavia  street,  if  Octavia  street  were  extended  through 
the  square  from  Sacramento  to  Washington  street? 

"2.  Are  we  entitled  to  park  what  would  be  Octavia 
street  if  it  were  extended  as  above,  and  improve  it  with 
shrubs,  trees  and  grass,  or  otherwise? 
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"This  same  applies  to  Clay  street,  if  Clay  street  were 
extended  to  (from)  Gough  street  one  block  toward 
Laguna." 

In  answering  these  questions  it  will  be  necessary,  in  order 
that  a  better  understanding  of  the  situation  may  be  had,  to 
review  the  history  of  Lafayette  Park. 

On  April   19,   1856,  Michael  Haynes  and  C  _H.  Gongh 
Commissioners    appointed    under    Ordmance    ho.    845    for 
selecting  and   designating  public  squares,  etc.,  m  accord- 
ance with  the  Van  Ness  Ordinance,  filed  a  report  showmg 
the  reservations  made  by  them,  and  among  other  reserva- 
tions   designated    Lafayette    Park    as    bemg   bounded    by 
Sacramento,  Gongh,  Washington  and  Laguna  streets,  and 
containing  twelve  and   sixty-nine-hundredths   acres.     The 
map  generally  known  as  the  "Van  Ness  Map,"  wh.ch  was 
prepared  under  Ordinance  No.  82.  to  show  the  r«er™t,ons 
for  streets,  parks,  etc.,  shows  Lafayette  Park  as  bounded  by 
he  street;  above  named  and  does  not  show  the  ex  ens^n 
of  either  Clay  street  or  Octavia  street  through  the  lands 
1:1  marked  as  Lafayette  Park.    On  October  1x8  6 
the  Board  of  Supervisors  adopted  an  order  rf; ^'"5  '^e 
report  of  the  Commissioners  and  the  Van  Ness  Map.    Ord- 
nances Nos.  822  and  845  and  the  order  of  "t'fi'=.-;'°"  e'^on 
adopted  and  approved  by  an   Act  of  the  Legislature  on 
March  n,  1858.    On  July  .,  1864.  Congress  P^^^^^  an  -Ac 
granting  the  lands  within  the  Charter  Imes  of  1851  to  the 
City  and  County  of  San  Francisco  in  trust  for  the  part.es 
then  in  possession  of  the  same,  after  making  such  reserv^a- 
tion  as  might  be  deemed  necessary    or  pubhc  "=-     The 
above  actions  of  Congress,  the  Legislature  and  the  Board 
of  Supervisors,  were  believed  to  accomplish  the  dedication 
of  streets  and  reservations  for  public  uses. 

On  November  16,  1863,  complaint  was  filed  and  injunct  on 
issued  in  the  People,  etc.,  ex  rel.  George  T^Bohen  vs.  S^  W^ 
Holladay  et  al.  (No.  11,029  in  the  Fourth  District  Court)  to 
restrain  the  defendants  from  fencing  in  a  P°rt'°n  °* 
Lafayette  Park.    On  July  u.  1864,  the  Court  found  that  the 
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portion  in  question  had  never  been  dedicated  to  public  use 
and  that  it  was  the  private  property  of  the  defendants,  and 
dismissed  the  case  and  dissolved  the  injunction.  A  notice 
of  motion  for  a  new  trial  was  filed,  but  was  never  prose- 
cuted. The  complaint  in  this  action  described  the  property 
as  one  parcel  bounded  by  Gough  street  on  the  east  and 
what  would  be  Octavia  street,  on  the  west  (and  including 
that  portion  of  what  Avould  be  Clay  street,  if  extended  to 
the  line  of  Gough  street).  Holladay,  in  his  answer,  de- 
scribed the  property  as  two  parcels — describing  Clay  street 
as  the  southern  boundary  of  one  and  the  northern  boundary 
of  the  other,  and  Octavia  street  as  the  western  boundary 
of  both. 

On  December  17,  1864.  Samuel  W.  Holladay  brought  an 
action  against  the  City  and  County  of  San  Francisco  (No. 
11,963  in  the  Fourth  District  Court)  to  quiet  title  to  the 
two  parcels  of  land  (as  described  in  his  answer  in  People 
ex  rel  Bohen  vs.  Holladay).  I  may  say  that  the  property 
in  question  was  described  in  all  pleadings  on  behalf  of 
Mr.  Holladay  in  all  the  actions  herein  mentioned  as  being 
two  parcels  of  land — one  commencing  at  a  point  on  the 
westerly  line  of  Gough  street,  midway  between  the 
southerly  line  of  Washington  street  and  the  northerly  line 
of  Clay  street ;  thence  southerly  along  the  said  westerly 
line  of  Gough  street  127  feet  8^  inches  to  its  intersection 
with  the  northerly  line  of  Clay  street;  thence  at  a  right 
angle  westerly  along  the  said  northerly  line  of  Clay  street 
412  feet  and  6  inches  to  the  easterly  line  of  Octavia  street; 
thence  at  a  right  angle  northerly  and  along  the  said  easterly 
line  of  Octavia  street  127  feet  8j4  inches  to  a  point  midway 
between  the  said  southerly  line  of  Washington  street  and 
the  northerly  line  of  Clay  street ;  and  thence  at  a  right  angle 
easterly  412  feet  and  6  inches  to  the  said  westerly  line  of 
Gough  street  and  the  point  of  commencement.  The  other 
parcel  was  described  as  being  of  similar  dimensions  and 
on  the  southerly  line  of  Clay  street.  Both  Clay  and  Octavia 
streets  were  named  in  describing  the  second  parcel.     The 
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findings  and  decrees  of  the  Courts  described  the  property 
according  to  Mr.  Holladay's  description  in  all  the  cases, 
and  the  Attorney  for  the  City  and  County  used  a  very  simi- 
lar description  in  the  case  of  City  and  County  vs.  Holladay 
et  al.  The  case  of  Holladay  vs.  the  City  and  County  was 
tried  on  September  29,  1865,  and  judgment  was  rendered  to 
the  effect  that  Holladay  was  the  owner  of  an  undivided 
nineteen-twentieths  of  said  land  and  quieting  his  title 
thereto  against  the  City  and  County.  No  appeal  was  taken 
in  this  case. 

On  March  5,  1878,  an  action  was  filed  (No.  10,459  in  the 
Fifteenth  District  Court)  entitled — The  People,  etc.,  ex  rel. 
A.  J.  Bryant  vs.  Samuel  W.  Holladay,  Georgia  C.  C.  Holla- 
day, S.  L.  Mastic  and  R.  G.  Davisson,  to  obtain  a  decree 
declaring  certain  fences,  dwelling  houses  and  outbuildings 
on  the  property  above  described  to  be  common  public 
nuisances,  and  requiring  defendants  to  remove  the  same. 
On  October  19,  1881,  judgment  was  rendered  for  defendants. 
A  motion  for  new  trial  being  denied,  plaintiff  appealed  to 
the  Supreme  Court.  Judgment  was  affirmed  in  department, 
but,  on  hearing  in  Bank,  the  judgment  was  reversed  and 
cause  remanded  for  new  trial.  (68  Cal.,  439.)  This  reversal 
was  principally  on  the  ground  that  the  judgment  in  favor 
of  Holladay  in  People  etc.,  ex  rel.  Bohen  vs.  Holladay 
(supra),  which  was  pleaded  in  bar  by  defendant,  was  not  a 
bar,  because  at  the  time  the  action  was  commenced  and 
issue  joined  the  legal  title  to  the  land  was  in  the  United 
States. 

Meanwhile,  and  on  October  24,  1883,  the  City  and  County 
of  San  Francisco  brought  an  action  against  Samuel  W. 
Holladay  (No.  10,975  i^i  the  Superior  Court)  to  obtain 
possession  of  the  property  in  litigation  and  for  ten  thousand 
($10,000)  dollars  damages,  and  on  May  5,  1884,  the  Court 
gave  judgment  for  the  defendant.  This  case  was  appealed 
by  the  City  and  County  and  the  judgment  was  affirmed  by 
the  Supreme  Court  on  April  28,  1888  (76  Cal.,  18).  In  this 
case  the  judgment  of  People,  etc.,  ex  rel.  Bohen  vs.  Holla- 


250 


day,  vs.  San  Francisco,  and  the  People  ex  rel.  Bryant  vs. 
Holladay  were  pleaded  in  bar.  The  judgment  in  Holladay 
vs.  San  Francisco,  not  having  been  appealed  from,  and  the 
action  having  been  commenced  after  the  passage  of  the  Act 
of  Congress  of  July  i,  1864,  was  held  to  be  a  bar  against 
the  recovery  by  the  City  and  County. 

People,  etc.,  ex  rel.  Bryant  vs.  Holladay  was  retried  and 
judgment  was  again  rendered  in  favor  of  the  defendant. 
On  appeal  and  rehearing  the  Supreme  Court  (93  Cal.,  241) 
affirmed  the  judgment,  holding  that  Holladay  vs.  San  Fran- 
cisco (supra)  was  a  bar  to  recovery  (102  Cal.,  661).  In  the 
retrial  of  this  case  in  the  lower  court  a  supplemental  answer 
was  filed  putting  the  remaining  one-twentieth  in  issue,  and 
the  judgment  gave  the  entire  twenty-twentieths  to  Holla- 
day. This  case  was  carried  to  the  United  States  Supreme 
Court  by  the  City  and  County  and  was  there  dismissed  for 
want  of  jurisdiction.     (40  L.  Ed.  Sup.  Ct.  Rep.  202.) 

The  foregoing  is  the  history  of  the  litigation  concerning 
the  Holladay  title  to  the  six  50-vara  lots  within  the 
boundaries  of  Lafayette  Park. 

The  report  of  the  Commission  (supra)  and  the  Van  Ness 
Map  show  distinctly  that,  at  the  time  of  the  selection  of 
Lafayette  Park  for  public  use,  there  was  no  intention  of 
projecting  either  Clay  street  or  Octavia  street  through  the 
Park.  There  is  no  record  of  any  action  on  the  part  of  the 
City  and  County  since  that  time  which  would  tend  to  show 
any  intention  to  dedicate  those  portions  of  the  Park  between 
the  projected  lines  of  Octavia  and  Clay  streets  as  public 
streets.  There  is  nothing  to  show  that  there  has  been  any 
public  user  of  said  portions  of  Lafayette  Park  as  streets. 
On  the  contrary,  the  actions  of  the  municipal  authorities 
have  always  been  such  as  to  indicate  that  those  streets  had 
never  been  intended  to  run  through  the  Park  lands,  and 
that  all  the  property  bounded  by  Cough.  Laguna,  Sacra- 
mento and  Washington  streets  was  intended  for  park 
purposes  only. 

As  I  undertsand  Mr.  Holladay 's  claims,  he  contends  that, 


251 


as  the  property  in  litigation  was  always  described,  in  the 
above-mentioned  litigation,  as  being  bounded  by  Octavia 
and  Clay  streets,  the  City  is  estopped  from  denying  the 
fact  that  they  were  streets ;  especially  so  as  the  City  em- 
ployed these  same  street  names  in  describing  the  property 
in  the  action  brought  by  it  against  him. 

In  the  actions  above  recited  there  was  no  question  at 
issue  concerning  the  existence  of  Octavia  and  Clay  streets. 
The  sole  issue  was  as  to  the  title  of  the  two  parcels  of  land 
above  described — whether  Holladay  owned  the  property  or 
whether  it  was  a  portion  of  Lafayette  Park.  The  City 
Attorney  in  prosecuting  and  defending  the  two  actions  in 
which  the  City  and  County  was  a  party,  was  asserting  the 
fact  that  the  property  in  litigation  was  a  public  park,  and 
this  assertion  necessaril}'-  negatived  the  questions  concern- 
ing the  existence  of  streets,  and  rendered  harmless  the 
references  to  street  lines.  The  reference  to  street  names 
was  for  the  purpose  of  better  describing  the  parcels  of  land 
in  litigation.  The  extension  of  Octavia  and  Clay  streets  not 
being  issuable  facts  in  the  litigation  referred  to,  the  allega- 
tions referring  to  those  streets  will  not  estop  the  City  and 
County  from  denying  their  existence  and  dedication  as 
streets  through  the  Park.  The  City  and  County  Attorney 
and  the  Attorney  General  of  the  State  of  California  were  not 
vested  with  authority  to  dedicate  or  open  a  public  street  by 
their  admissions  in  a  pleading,  and  I  am  of  the  opinion  no 
estoppel  could  issue  from  their  unauthorized  or  inadvertent 
action  in  the  matter.  I  must,  therefore,  conclude  that  Clay 
and  Octavia  streets  are  not  open  public  streets  as  to  the 
blocks  included  within  Lafayette  Park,  and  answer  your 
questions  in  the  affirmative. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 
Board  of  Park  Commissioners. 
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Board  of  Supervisors  Has  Power  to  Regulate  by  Ordinance, 
Poles  for  Carrying  Electric  Current,  Etc. — Board  of 
Public  Works  Must  Enforce  These  Ordinances. 

San  Francisco,  Cal.,  January  6,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
December  28th,  as  follows : 

"Resolved,  That  the  City  Attorney  be  requested  to  in- 
form this  Board  to  what  extent  the  Supervisors,  the  Board 
of  Public  Works,  or  the  Department  of  Electricity  have 
power  under  the  law  to  regulate  the  kind,  height  and  num- 
ber of  poles  erected  on  any  street  or  block,  for  the  purpose 
of  carrying  electric  current  for  light,  power,  telephone  or 
telegraph  communication." 

The  Charter  provides  in  Subdivision  13,  Section  i.  Chap- 
ter II,  of  Article  II,  that  the  Board  of  Supervisors  shall 
have  power  "except  as  otherwise  provided  in  this  Charter, 
to  regulate  and  control  the  location  and  quality  of  all  appli- 
ances necessary  to  the  furnishing  of  water,  heat,  light, 
power,  telephonic  and  telegraphic  service  to  the  Cit)'  and 
County,     *     *     *     " 

It  is  also  provided  in  Subdivision  i,  Section  9,  Chapter  I, 
of  Article  VI,  that  the  "Board  of  Public  Works  shall  have 
charge,  superintendence  and  control  under  such  Ordinances 
as  may  from  time  to  time  be  adopted  by  the  Supervisors 
q£.  *  *  *  the  erection  of  telegraph  and  telephone  poles, 
and  poles  for  electric  lighting,  and  the  laying  under  the 
surface  of  the  streets  or  sidcAvalks  of  telegraph  or  telephone 
wires  for  electric  lighting  and  power ;     *     *     *     " 

"Under  the  Charter  the  Board  of  Public  Works  has 
exclusive  power  to  grant  permits  in  conformity  with  the 
Ordinances  of  the  Board  of  Supervisors  *  *  *  for  the 
erection  of  poles  for  electric  lighting."  (Opinions  of  City 
Attorney  Lane,  page  525. 
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"The  Board  of  Supervisors  must  first  determine  the  mu- 
nicipal pohcy  as  to  these  structures  before  any  action  can 
be  taken  by  the  Board  of  PubHc  Works."  (Opinions  of 
City  Attorney  Lane,  page  252. 

You  are  therefore  advised  that  your  Board  has  the  power 
to  regulate,  by  Ordinance,  the  kind,  height  and  number  of 
poles  erected  on  any  street  or  block  for  the  purpose  of  car- 
rying electric  current  for  light,  power,  telephone  or  tele- 
graph communication,  and  the  Board  of  Public  Works  must 
see  that  such  regulations  are  enforced. 

Respectfully, 

PERCY   V.    LONG, 

City  xA-ttorney. 
Board  of  Supervisors. 


Parkside  Transit  Company. — Monthly  Statements  of  and 
Payments  of  Percentage  of  Its  Gross  Receipts  Required 
by  Its  Franchise  and  the  Charter. 

San  Francisco,  Cal.,  January  9,  1909. 

Gentlemen  :  I  am  in  receipt  of  a  communication  under 
date  of  December  23,  1908,  from  your  Committee  request- 
ing me  to  advise  you  as  to  whether  "the  Parkside  Transit 
Company  is  required  to  pay  monthly  or  annually  a  stated 
percentage  of  its  gross  receipts  under  the  terms  of  its 
franchise." 

The  provisions  of  the  franchise  itself  relating  to  this  ques- 
tion are  as  follows : 

"The  grantee,  its  successors  or  assigns,  shall  pay  to  the 
City  and  County  of  San  Francisco,  in  lawful  money  of  the 
United  States,  a  percentage  upon  the  gross  annual  receipts 
of  said  grantee,  its  successors  or  assigns,  arising  from  the 
use,  operation,  possession,  or  enjoyment  of  such  franchise. 
*     *     *     All  such  per  centum  of  said  gross  receipts  shall 
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be  paid  into  the  Treasury  of  the  City  and  Count)'  of  San 
Francisco  on  or  before  the  loth  day  of  the  next  ensuing 
month  after  such  gross  receipts  shall  have  been  earned. 
*  *  *  On  or  before  the  loth  day  of  each  month,  after 
said  receipts  shall  have  been  earned,  the  President  and  Sec- 
retary of  said  Railway  Company  shall  make  and  file  with 
the  Clerk  of  the  Board  of  Supervisors  a  sworn  statement 
of  the  gross  receipts  of  such  railway  for  the  preceding 
month." 

It  is  to  be  noticed  from  the  terms  of  the  franchise  that 
the  percentages  are  to  be  paid  upon  the  "gross  annual 
receipts,"  and  further  that  the  per  centum  "of  said  gross 
receipts"  shall  be  paid  into  the  Treasury  upon  the  "loth  day 
of  the  next  ensuing  month  after  such  gross  receipts  shall 
have  been  earned." 

Gross  annual  receipts  cannot  be  said  to  have  been  earned 
until  the  end  of  each  year  of  the  life  of  the  franchise.  The 
provisions  as  to  when  they  shall  be  paid,  therefore,  would 
seem  to  be  plain  that  they  are  to  be  paid  the  loth  day  of 
the  next  ensuing  month  at  the  end  of  each  year  of  the  life 
of  the  franchise.  So  far  the  matter  seems  clear.  The  pro- 
vision, however,  as  to  the  filing  of  the  statement  of  the 
gross  receipts  makes  it  uncertain  as  to  just  what  was 
intended  by  the  franchise  in  the  matter  of  the  time  of  pay- 
ments, for  it  provides  that  on  or  before  the  loth  day  of 
each  month  after  said  receipts  shall  have  been  earned  the 
President  and  Secretary  shall  make  and  file  a  sworn  state- 
ment of  the  gross  receipts  for  the  preceding  month. 

As  pointed  out  the  gross  annual  receipts  are  earned  at 
the  end  of  the  year.  The  franchise,  however,  provides  that 
there  shall  be  a  monthly  statement  filed  of  said  receipts. 
That,  of  course,  is  impossible.  The  franchise,  therefore,  is 
ambiguous  and  uncertain  as  to  when  the  percentages  shall 
be  paid.  The  provisions  of  the  franchise  as  to  the  payment 
of  a  percentage,  the  time  of  payment  of  that  percentage  and 
the  furnishing  of  a  statement  by  the  President  and  Secretary 
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of  the   company,  are   provisions  required   by   the   Charter 
to  be  placed  in  all  franchises. 

Section  6,  Article  II,  Chapter  II,  provides  that  all  fran- 
chises must  be  granted  "upon  the  express  condition 
*  *  *  that  the  percentage  of  the  gross  receipts  of  the 
railway  shall  be  paid  into  the  Treasury  on  or  before  the 
loth  day  of  the  next  ensuing  month  after  such  gross  receipts 
shall  have  been  earned,"  and  it  is  further  provided  that  "on 
or  before  the  loth  day  of  each  month,  after  said  receipts 
shall  have  been  earned,  the  President  and  Secretary  of  said 
railway  company  shall  make  and  file  with  the  Clerk  of  the 
Board  of  Supervisors  a  sworn  statement  of  the  gross  re- 
ceipts of  such  railway  company  for  the  preceding  month." 

The  Charter,  however,  does  not  use  the  words  "the  gross 
annual  receipts,"  but  merely  says :  "The  Board  must  award 
the  franchise  to  a  person,  company  or  corporation  offering 
to  pay  the  highest  stated  percentage  from  the  gross  receipts 
arising  from  the  use,  operation  or  possession  of  the  fran- 
chise for  which  such  application  was  made." 

The  granting  of  the  franchise  to  the  Parkside  Transit 
Company  having  been  made,  therefore,  upon  these  express 
conditions,  required  by  the  Charter,  the  true  meaning  of 
these  conditions  must  be  sought  from  the  Charter  itself. 
Upon  reading  these  provisions  in  connection  with  the  othei 
Charter  provisions  it  appears  quite  plain  to  me  that  the 
Charter  framers  intended  that  the  percentages  should  be 
paid  monthly.  The  ambiguity  occurring  in  the  franchise 
does  not  occur  in  the  Charter  provisions  since  the  words 
"annual  gross  receipts"  are  not  used.  The  provisions  of  the 
Charter  that  the  percentum  of  the  gross  receipts  shall  be 
paid  into  the  Treasury  on  or  before  the  loth  day  of  the 
next  month  ensuing  after  such  gross  receipts  shall  have 
been  earned,  does  not,  of  itself,  clearly  indicate  that  the 
percentage  shall  be  paid  monthly,  but  the  provision  that 
on  or  before  the  loth  day  of  each  month  after  the  said 
receipts  shall  have  been  earned  the  company  must  furnish 
a  statement  of  the  gross  receipts  for  the  preceding  month, 
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make  it  clear  that  the  gross  receipts  referred  to  are  the 
gross  monthly  receipts. 

I  therefore  advise  you  that  under  the  provisions  of  the 
Charter  the  Parkside  Transit  Company  is  required  to  fur- 
nish on  or  before  the  loth  day  of  each  month  a  sworn  state- 
ment of  its  gross  receipts  for  the  preceding  month,  and  that 
on  or  before  the  loth  day  of  each  month  the  companj^  is 
required  to  pay  into  the  Treasury-  the  percentage  on  the 
gross  receipts  for  the  preceding  month. 

Respectfully, 

PERCY   V.    LOXG 
Public  Utilities  Committee,  City  Attome^^ 

Board  of  Super\-isors. 


United  Railroads  Cannot,  Under  Post  Street  and  Market 
Street  Franchises.  Construct  a  Track  From  the  Ter- 
minus of  Post  Street  Line  to  the  Market  Street  Line. 

San  Francisco,  Januan.'  13.  1909. 

Gentlemen:  ^fv  attention  has  been  catFed  to  Resolution 
Xo.  2924  rXew  Series)  requesting  me  to  advise-your  Board 

"Whether  or  not  the  United  Railroads  of  San  Francisco*^ 
has  a  legal  right  to  construct  a  switch  over  the  intervening 
streets  on  Market  street  between  the  terminal  of  the  Post 
street  line  to  the  tracks  on  the  central  line  of  Market  street." 

The  franchise  granted  under  Order  Xo.  1890  to  A.  \V. 
Rose,  Jr.,  and  associates  gave  to  Rose  and  his  associates  the 
right  to  lay  down,  maintain  and  operate  for  the  term  of 
fifty  years  a  single  or  double  track  street  railroad,  with  all 
the  necessary-  side-tracks,  switches,  turn-outs  and  turn- 
tables, along  and  upon  certain  streets  in  the  City  and  County 
of  San  Francisco,  among  others  of  which  appears  the  fol- 
lov%-ing:     "Commencing  at  the  intersection  of  Post  street 
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with  Market  street,  thence  along  and  upon  Post  street  to 
Leavenworth  street."  The  United  Railroads  of  San  Fran- 
cisco is  now  the  successor  in  interest  of  Rose  and  his  asso- 
ciates in  said  franchise.  Under  Order  No.  15 14,  approved 
September  29.  1879,  the  Board  of  Supervisors  granted  to 
the  United  Railroads  of  San  Francisco  the  right  to  con- 
struct, lay  down,  maintain  and  operate  for  the  term  of  fifty 
years  a  single  or  double-track  street  railroad,  with  all  the 
necessary  switches  and  turn-outs,  in  and  upon  certain 
streets  in  the  City  and  County  of  San  Francisco,  among 
others  of  which  appears  "commencing  at  the  City  front  at 
Market  street,  thence  along  ]\Iarket  street  to  Seventeenth 
street."  The  reason  why  the  United  Railroads  now  seeks 
to  construct  a  track  from  the  terminal  of  the  Post  street 
line  to  the  out-tracks  of  the  Market  street  line  does  not 
appear,  but  I  assume  that  it  is  for  the  purpose  of  moving 
cars  from  the  Post  street  line  on  to  the  Market  street  line, 
and  vice  versa.  The  Post  street  line  commences  at  the 
intersection  of  Market  and  Post  streets.  Xo  right  is  given 
in  the  franchise  for  the  Post  street  line  to  construct  a  track 
upon  Market  street.  The  Market  street  line  proceeds  up 
Market  street  past  Post  street  and  no  right  is  given  under 
the  franchise  for  the  Market  street  line  to  construct  a  track 
on  to  Post  street. 

Under  Section  498  of  the  Civil  Code  of  the  State  of  Cali- 
fornia a  city  railroad  is  required  to  construct  its  tracks  "as 
nearly  as  possible  in  the  middle  of  the  street."  In  accord- 
ance w-ith  these  provisions  the  Market  Street  Railroad,  the 
predecessor  in  interest  of  the  United  Railroads,  have  here- 
tofore constructed  their  tracks  upon  the  franchise  granted 
by  Order  Xo.  1514  as  nearly  as  possible  in  the  middle  of 
Market  street,  and  the  United  Railroads  have  since  main- 
tained their  tracks  in  that  position. 

The  right  to  construct  a  street  railroad  in  the  streets  of 
the  municipality  is  a  valuable  right  not  only  to  the  City 
but  also  to  the  person  possessing  that  right.  These  rights 
for  many  years  have  been  sold  by  the  municipality  and  an 
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extensive  scheme  has  been  provided  in  the  Charter  for  the 
granting  of  street  railway  franchises,  which  scheme  provides 
that  future  railroad  companies  obtaining  franchises  from  the 
municipality  must  pay  to  the  municipality  a  percentage  of 
the  gross  receipts  received  by  the  company.  No  company 
or  individual  has  a  right  to  lay  tracks  upon  the  streets  of 
a  municipality  without  first  having  obtained  a  franchise  and 
any  attempt  to  lay  tracks  in  the  streets  without  obtaining 
such  a  franchise  is  an  unlawful  invasion  of  the  rights  of  a 
municipality  in  its  streets. 

It  is  to  be  noticed  that  the  Post  street  line  and  the  Market 
street  line  are  not  intersecting  lines  and  it  does  not  appear 
that  this  proposed  track  is  a  necessary  side-track,  switch 
or  turnout.  In  fact,  it  is  hard  to  see  how,  under  any  circum- 
stances, this  track  could  be  said  to  be  a  side-track,  switch 
or  turn-out.  It  would  appear  to  be  nothing  less  than  an 
attempt  to  close  a  gap  between  two  lines  of  tracks. 
Whether  or  not  it  is,  of  course,  is  a  question  for  the  Board 
of  Supervisors,  and  the  particular  objects  sought  by  the 
United  Railroads  by  the  construction  of  this  track  not  being 
before  me  I  do  not  pass  upon  that  question. 

It  is  evident  that  if  the  Post  street  line  were  able  to  bring 
cars  to  the  water  front  the  Post  street  franchise  would 
thus  be  increased  many  times  in  value.  Inasmuch  as  the 
franchise  granted  to  the  Post  street  line  does  not  permit 
that  line  to  run  cars  to  the  water  front,  if  that  franchise  is 
to  be  increased  in  value  in  that  way  the  City  should  have 
the  benefit  of  that  increase. 

I  am  therefore  of  the  opinion  that  under  the  franchise 
referred  to  and  in  the  absence  of  any  showing  that  this 
proposed  track  is  a  necessary  side-track,  switch  or  turn-out 
for  either  the  Post  or  Market  street  lines  the  United  Rail- 
roads cannot  lawfully  construct  a  track  from  the  terminal 
of  the  Post  street  line  to  the  outer  rails  of  the  Market  street 
line.  Respectfully, 

PERCY   V.    LONG. 

Board  of  Supervisors.  City  Attorney. 
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Board  of  Supervisors. — Power  to  Provide  for  Permits  for 
Use  of  Streets  to  Lay  Pipes  for  Conveying  Steam. 

San  Francisco,  Cal.,  January  15,  1909, 

Gentlemen :  My  attention  has  been  called  by  the  Clerk 
of  your  Board  to  Resolution  No.  3139  (New  Series),  request- 
ing me  to  advise  your  Board  whether  or  not  the  Board  of 
Supervisors  has  a  legal  right  and  power  to  issue  temporary 
permits  to  firms  and  individuals  to  open  streets  and  install 
pipes  for  the  purpose  of  conveying  and  selling  steam,  said 
permits  to  be  revocable  at  the  will  of  the  Board  of  Super- 
visors. 

Subdivision  3,  Section  i,  Chapter  II  of  Article  II  of  the 
Charter  provides : 

"The  Board  of  Supervisors  shall  have  power,  except  as 
otherwise  provided  in  this  Charter,  or  in  the  Constitution 
of  the  State  of  California,  to  regulate  and  control  for  any 
and  every  purpose,  the  use  of  streets,  highways,  public 
thoroughfares,  public  places,  alleys  and  sidewalks  of  the 
City  and  County." 

The  language  of  the  Charter  is  very  broad  and  gives  to 
the  Board  of  Supervisors  complete  control  of  the  use  of 
the  public  streets  for  any  purpose  whatsoever.  There  is  no 
express  limitation  elsewhere  expressed  in  the  Charter  upon 
this  particular  subject  and  I  know  nothing  in  law  which 
would  prevent  the  issuance  of  the  permits  in  question  when 
the  mode  prescribed  in  the  Charter  for  granting  them  has 
been  followed : 

Subdivision  i,  Section  9,  of  Chapter  I,  Article  VI,  pro- 
vides : 

"The  Board  of  Public  Works  shall  have  exclusive  author- 
ity to  prescribe  rules  and  grant  permits,  in  conformity  with 
the  Ordinances  of  the  Supervisors  '*'  *  *  for  *  *  * 
the  laying  down  and  taking  up  of  gas,  steam  and  water 
pipes." 
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The  proper  course  to  be  pursued  is  for  the  Board  ot 
Supervisors,  by  Ordinance,  to  provide  that  firms  and  indi- 
viduals may  lay  under  the  streets  pipes  for  the  purpose  of 
conveying  and  selling  steam  upon  making  application  to 
and  obtaining  a  permit  from  the  Board  of  Public  Works, 
which  Board  must  see  that  the  pipes  are  laid  down  in  "con- 
formity to  the  Ordinance,"  and  prescribe  such  rules  as  will 
prevent  injury  to  the  streets  and  municipal  works  therein. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 
Board  of  Supervisors. 


Sidewalks. — Necessary  Procedure  of  Their  Abatement,  if 

Insanitary. 

San  Francisco,  Cal.,  January  19,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  under 
date  of  December  4,  1908,  requesting  me  to  advise  your 
Board  "if  a  wooden  sidewalk  can  be  condemned  by  the 
Board  of  Health  as  a  nuisance  under  Ordinace  501." 

Section  i  of  the  Ordinance  in  question  declares  that: 

"All  buildings,  structures,  or  parts  thereof,  which  are 
insanitary  are  hereby  declared  to  be  and  are  nuisances." 

And  Section  2  declares  : 

"Whenever  the  Health  Officer  of  the  City  and  County  of 
San  Francisco  shall  make  written  complaint  to  the  Board 
of  Health  that  any  building,  structure,  or  part  thereof,  is 
in  an  insanitary  condition  the  Board  of  Health  shall,  by 
formal  Resolution,  order  a  hearing  of  said  complaint." 

The  Ordinance  further  provides  that  notice  of  the  hear- 
ing of  said  complaint  shall  be  given  to  the  owner  of  said 
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structure,  building  or  part  thereof,   complained  of,  or  his 
agent,  or  the  lessee,  or  the  occupant  thereof. 

The  sidewalk  in  front  of  a  property  owner's  building  is 
not  considered  to  be  a  part  of  the  building  nor  is  the  side- 
walk area  any  part  of  the  owner's  property.  The  property 
lines  in  the  City  and  County  of  San  Francisco  extend  to 
the  inner  edge  of  the  sidewalks,  which  are  considered  to 
be  a  part  of  the  streets.  The  owner  of  property  does  not 
own  the  sidewalk  in  front  of  his  property  any  more  than 
he  owns  any  other  part  of  the  street.  The  streets  of  the 
City  and  County  of  San  Francisco  are  under  the  control  of 
the  Board  of  Public  Works.  Sidewalks  being  considered 
parts  of  streets,  they  are  therefore  under  the  control  of  that 
Board.  It  is  true  that  an  owner  is  required  to  pay  his  pro- 
portion of  the  cost  of  building  a  sidewalk,  but  this  is  only 
an  incident  of  ownership  of  property  in  a  city. 

I  am  therefore  of  the  opinion  that  you  cannot  condemn 
a  wooden  sidewalk  under  Ordinance  No.  501,  for  the  reason 
that  there  is  no  private  ownership  in  sidewalks  in  the  City 
and  County  of  San  Francisco,  and  consequently  there  is 
no  one  to  serve  with  the  notice  of  complaint  contemplated 
by  Ordinance  No.  501.  The  Board  of  Health  has  been  given 
power  under  the  Charter  to  enforce  all  sanitary  regulations 
of  the  municipality  and  to  abate  pubHc  nuisances.  Either 
one  of  two  courses  could  be  followed  in  the  premises :  if 
the  matter  is  a  public  nuisance  the  sidewalk  could  be  ordered 
torn  up  or  the  matter  could  be  taken  up  with  the  Board  of 
Public  Works  and  the  Board  of  Public  Works  could  then 
take  such  proceedings  as  are  necessary  under  the  Charter 
to  have  a  sanitary  and  good  sidewalk  placed  down  in  lieu 
of  the  old  one. 

Respectfully, 

PERCY    V.    LONG, 

City  Attorney. 
Department  of  Public  Health. 
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Franklin  Square  Cannot  Be  Transferred  by  Board  of  Super- 
visors From  Control  of  Park  Commissioners,  for  Use 
as  City  and  County  Hospital. 

San  Francisco,  Cal..  January  25.  1909. 

Gentlemen:  Your  communication  of  January  21,  1909, 
received.    You  ask  the  City  Attorney, 

"To  advise  whether  or  not  the  Board  of  Supervisors  can 
cause  Franklin  Square,  at  Bryant  street  between  Sixteenth 
and  ]\Iariposa  streets,  a  reserve  made  under  the  Van  Ness 
Ordinance,  to  be  transferred  from  the  control  and  jurisdic- 
tion of  the  Board  of  Park  Commissioners,  in  the  event  of 
said  Board  permitting,  for  use  as  a  site  for  the  new  City 
and  County  Hospital?" 

Under  Ordinances  Nos.  822  and  845,  and  an  Order  of 
October  26,  1856,  ratifying  and  confirming  the  report  of  the 
Commissioners  appointed  to  make  reservations,  all  of  which 
were  incorporated  in  the  Act  of  the  Legislature  approved 
March  11,  1858,  the  property  lying  between  Center,  Hamp- 
shire, Santa  Clara  and  Bryant  avenue  was  reserved  and 
dedicated  as  a  public  square  or  park,  and  named  Franklin 
Square. 

This  reserve  of  Franklin  Square  was  for  a  specific  public 
purpose,  and  such  purpose  may  not  be  abandoned  without 
equally  specific  legislative  authority  to  warrant  the  same, 
and  such  authority  can  never  be  assumed.  The  Charter 
contains  no  such  authority.  Although  Subdivision  31,  of 
Section  i,  of  Chapter  II,  Article  II,  of  the  Charter,  provides 
for  the  "transfer  from  one  department  of  the  City  Govern- 
ment vacant  and  unused  lots  of  land  to  another  depart- 
ment," it  must  be  considered,  in  applying  this  Section  to 
the  land  in  question,  that  the  land  was  specifically  dedi- 
cated for  park  purposes ;  that,  granting  there  is  authority 
in  this  Section,  the  park  is  not  technically  "vacant  and 
unused,"  for  the  reason  that  the  neighborhood  has  not  been 
built  up  sufficiently  to  justify  the  improvement  of  the  square 
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and  the  square  has  never  been  legally  abandoned  for  park 
purposes ;  and  also,  that  throughout  the  Charter  special 
restrictions  are  placed  on  the  sale,  leasing  and  use  of  lands 
dedicated  for  park  purposes.  Considering  these  facts  it  is 
untenable  to  conceive  that  the  Charter  meant  that  park 
lands  could  be  used  for  other  purposes. 

The  Charter  (Article  XIV,  Section  i)  provides  that: 

"All  parks  and  squares  *  *  *  shall  be  under  the  ex- 
clusive control  and  management  of  the  Board  of  Park  Com- 
missioners." 

Section  3,  of  Article  XIV,  of  the  Charter,  states  that: 

"The  Commissioners  shall  have  complete  and  exclusive 
control,  management  and  direction  of  the  aforesaid  parks, 
squares,  avenues  and  grounds,  and  the  exclusive  right  to 
erect,  and  to  superintend  the  erection  of  buildings  and 
structures  therein." 

The  same  Section  goes  on  to  say  that : 

"Except  as  provided  in  Section  9,  of  this  Chapter,  nothing 
in  this  Section  shall  be  so  construed  as  to  authorize  the 
Commissioners  to  lease  any  part  of  any  of  said  parks, 
squares,  avenues  and  grounds  to  any  person,  company  or 
corporation  for  any  purpose,  or  to  permit  any  person,  com- 
pany or  corporation  to  build  or  maintain  any  structure  on 
any  part  of  said  parks,  squares,  avenues  or  grounds." 

By  the  Charter,  which  is  an  act  of  the  State  Legislature, 
the  Park  Commissioners  have  the  exclusive  management 
and  control  of  all  parks  and  squares.  (See  Opinions  of 
City  Attorney,  1899-1902,  page  697.)  This  management 
and  control  is  distinct  from  that  given  to  any  of  the  other 
Commissions  or  Boards  created  under  the  Charter ;  it  is 
absolute.  The  Park  Commissioners  have  no  authority  to 
waive  or  abandon  their  rights  of  management  and  control, 
and  the  Board  of  Supervisors  have  no  power  to  deprive  the 
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Park  Commissioners  of  these  rights,  unless  there  be  express 
legislative  authority  for  the  same.  Such  legislative  author- 
ity I  have  been  unable  to  find. 

I  must  therefore  advise  you  that  the  Board  of  Super- 
visors has  no  authority  to  cause  Franklin  Square  to  be 
transferred  from  the  control  and  jurisdiction  of  the  Board 
of  Park  Commissioners  for  use  as  a  site  for  the  new  City 
and  County  Hospital. 

Respectfully, 

PERCY    V.    LONG, 

Citv  Attornev. 
Hospital  and  Health  Committee 
of  the  Board  of  Supervisors. 


Bond  Issue  of  July,  1908.— Proceeds  Cannot  Be  Used  for 
Polytechnic  High  School  Plans. 

San  Francisco,  Cal.,  January  25,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
January  7th  wherein  you  inquire  whether  or  not  the  Board 
of  Supervisors  may  set  aside  the  sum  of  $500.00  out  of  the 
proceeds  of  the  bond  issue  of  July  i,  1908,  for  the  purpose 
of  preparing  plans  for  the  construction  of  a  new  Polytech- 
nic High  School,  such  school  not  having  been  included  in 
the  estimates  of  the  City  Engineer,  filed  prior  to  the  bond 
election. 

Ordinance  No.  353,  declaring  the  necessity  for  the  con- 
struction of  school  buildings,  and  other  purposes,  directs 
the  Board  of  Public  Works  to  file  plans  and  estimates  of 
the  cost  of  the  construction  and  acquisition  of  all  of  the 
several  propositions  set  forth  in  the  Ordinance.  Proposi- 
tion 6  thereof  reads  as  follows:  'The  construction  of  per- 
manent  municipal  buildings  to  be  used  for  school  purposes, 
and  the  acquisition  of  lands  necessary  therefor." 
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Section  5  of  Article  XII  of  the  Charter  provides  that 
whenever  the  Board  of  Supervisors  shall  determine  that 
the  public  interest  and  necessity  demands  the  acquisition 
of  any  public  utility  it  shall  declare  such  determination  by 
an  Ordinance  "which  shall  also  direct  the  Board  of  Public 
Works  to  procure  and  file  plans  and  estimates  of  the  cost 
of  original  construction  and  completion  of  such  public 
utility  or  utilities." 

The  same  Section  provides  that  "at  any  regular  meeting 
held  within  eight  weeks  after  the  filing  of  the  plans  and 
estimates  of  cost  thereof,"  the  Board  may  call  a  special  elec- 
tion of  voters,  submitting  such  propositions  to  the  vote  of 
the  people. 

Section  29,  of  Article  XVI,  of  the  Charter,  provides  that: 

"When  the  Supervisors  shall  determine  that  the  public 
interest  requires  the  acquisition  of  any  land  or  lands  or  the 
construction  or  acquisition  of  any  permanent  building  or 
buildings,  improvement  or  improvements,  the  cost  of  which, 
in  addition  to  the  other  expenses  of  the  City  and  County, 
will  exceed  the  income  and  revenue  provided  for  the  City 
and  County  for  any  one  year,  they  must,  by  ordinance,  sub- 
mit a  proposition  or  propositions  to  incur  a  bonded  indebt- 
edness for  such  purpose  or  purposes  to  the  electors  of  the 
City  and  County  at  a  special  election  to  be  held  for  that 
purpose  only.  All  provisions  of  this  Charter,  as  the  same 
shall  read  at  the  time  of  submitting  such  propositions  to 
the  electors,  providing  for  the  acquisition  of  public  utilities. 
so  far  as  the  same  are  applicable,  shall  apply  to  the  manner 
of  submitting  such  proposition  or  propositions,  to  the  issu- 
ance, character  and  registration  of  said  bonds  and  to  the 
time  when,  and  the  kind  of  money  in  which,  said  bonded 
indebtedness  shall  be  payable." 

It  will  thus  be  seen  that  the  preparation  and  filing  of 
plans  and  estimates  is  a  necessary  prerequisite  to  any  pro- 
ceedings by  the  Board  in  incurring  a  bonded  indebtedness 
for  permanent  school  buildings.    In  pursuance  of  the  direc- 
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tion  of  Ordinance  Xo.  353  the  Board  of  Public  Works  did, 
on  the  i6th  day  of  March,  1908,  submit  a  report  of  the 
City  Architect,  which  was  approved,  and  accepted  as  the 
report  of  said  Board.  For  these  purposes  said  report  was 
received  by  the  Supervisors  and  filed  as  required  by  the 
Charter. 

Thereafter,  on  the  30th  day  of  March,  1908,  Ordinance 
No.  404.  calling  for  a  special  election,  was  finally  passed  and 
approved.  Said  Ordinance,  after  stating  the  preliminary 
steps,  reads  as  follows  : 

"Whereas,  pursuant  to  the  direction  of  said  Ordinance 
^'o-  353  (New  Series),  said  Board  of  Public  Works  did  pre- 
pare, and  on  the  i6th  day  of  IMarch,  1908,  did  file  with  the 
Board  of  Supervisors,  the  plans  and  estimates  of  the  cost 
of  the  construction  or  acquisition  of  the  said  buildings, 
improvements  and  lands." 

Thereafter,  and  prior  to  the  election  of  May  11,  1908,  the 
report  of  the  City  Architect,  containing  the  plans  and  esti- 
mates, was  printed  for  public  distribution  and  for  the  guid- 
ance of  voters  at  said  election.  Said  report  set  forth  spe- 
cifically the  number  of  school  buildings  to  be  constructed 
and  the  number  to  be  added  to  or  repaired,  and  the  land 
necessary  to  be  purchased  for  school  purposes,  designating 
each  by  name  and  description,  and  concludes  with  the  fol- 
lowing recapitulation : 

"Total    for  'Class    A'    buildings — grammar    and 

primary $1,480,000 

Total    for    'Special    Construction'    buildings — 

grammar  and  primary   1,685.000 

Total  for  high  school  buildings  1,240,000 

Total  for  lands  to  be  acquired 595,000 


$5,000,000" 

Nowhere  in  said  report  or  in  any  Ordinance  of  the  Super- 
visors is  any  provision  made  for  the  construction  of  a  Poly^ 
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technic  High  School  or  for  the  preparation  of  plans  there- 
for. 

At  first  glance  the  views  herein  may  appear  to  be  in  con- 
flict with  the  opinion  of  the  Supreme  Court  of  this  State 
in  the  action  entitled  Clough  vs.  Duffy  (152  Cal.,  311). 
That  was  an  action  involving  the  disposition  of  proceeds 
of  the  sale  of  bonds  which  had  been  issued  for  improve- 
ments of  accepted  streets.  The  Court  there  held  that  the 
requirements  that  "plans  and  estimates"  should  be  filed 
with  the  Board  of  Supervisors  by  the  City  Engineer  was 
a  requirement  for  the  convenience  and  guidance  of  the 
Board  of  Supervisors  only  and  was  not  in  any  way  bind- 
ing upon  them  or  upon  the  bond  proceedings.  There  is  no 
question  as  to  the  correctness  of  such  decision. 

This,  however,  is  an  entirely  different  case.  The  con- 
struction of  school  buildings  is  primarily  left  to  the  discre- 
tion and  choice  of  the  Board  of  Education  and  the  require- 
ments of  the  Charter  that  plans  and  estimates  be  submitted 
by  the  City  Engineer  and  filed  with  the  Supervisors  is 
entirely  reasonable,  if  not  indispensible.  The  desirability 
and  wisdom  of  such  a  requirement  cannot  be  seriously  ques- 
tioned, as  it  gives  an  opportunity,  not  only  to  the  Board  of 
Education,  but  to  other  voters  to  determine  with  some 
degree  of  certainty  what  is  being  voted  for  and  for  what 
purposes  the  money  so  voted  will  be  used. 

The  requirements  of  the  Charter  that  plans  and  estimates 
be  filed  with  the  Supervisors  was  not  considered  by  the 
Court,  as  appellants  conceded  in  their  brief  and  argument 
that,  in  submitting  propositions  for  a  bonded  indebtedness 
for  the  repair  of  accepted  streets,  plans  were  not  required 
and  that  estimates  were  merely  for  the  convenience  and 
guidance  of  the  Supervisors.  This  view  was  naturally  ac- 
cepted by  the  Court  without  question,  which  accounts  for 
the  statement  in  the  opinion  that  ''there  is  nothing  in  the 
City  Charter  providing  that  the  Board,  before  submitting 
a  proposal  for  a  bonded  debt,  shall  require  plans  and  esti- 
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mates  of  costs  to  be  furnished  by  the  City  Engineer."  The 
confusion  is  caused  only  by  the  generality  of  the  language. 
It  will  be  noted  that  Section  29,  of  Article  XVI,  provides 
that  the  provisions  of  Article  XII,  "so  far  as  the  same  are 
applicable."  shall  apply  to  the  manner  of  submitting  such 
propositions.  All  that  the  Clough  case  can  ,be  taken  for 
is  that  in  the  improvement  of  public  and  accepted  streets 
these  provisions  of  Article  XII  are  not  applicable.  This 
in  no  wise  follows  in  the  construction  of  a  school  building, 
for  there  is  no  sound  reason  why  the  provisions  of  Article 
XII  requiring  the  submission  of  plans  and  estimates  should 
not  apply  in  the  construction  of  school  buildings,  through 
they  may  not  be  applicable  to  proceedings  providing  for 
the  repair  of  streets.  After  the  decision  in  the.  Clough  case 
the  Charter  amendment  to  Section  29  of  Article  XVI  was 
approved  by  the  Legislature  and  went  into  effect ;  prior  to 
that  amendment  there  was  nothing  in  the  Charter  provid- 
ing for  the  disposition  of  the  proceeds  of  the  sale  of  bonds 
for  municipal  buildings  and  improvements.  The  amend- 
ment consists  of  the  last  paragraph,  which  provides  that 
the  proceeds  of  the  sale  of  bonds  issued  for  the  "construc- 
tion or  acquisition  of  any  permanent  building  or  buildings" 
shall  be  "applied  exclusively  to  the  purposes  and  objects 
mentioned  in  the  Ordinance  authorizing  their  issuance  until 
such  objects  are  fully  accomplished,  after  which,  if  any 
surplus  remains,  such  surplus  may  be  transferred  to  the 
general  fund,  except  that  if  such  fund  exceeds  the  sum  of 
two  thousand  dollars,  then  such  surplus  and  the  whole 
thereof  shall  be  transferred  to  the  appropriate  fund  or  funds, 
to  pay  the  interest  and  maintain  the  sinking  fund,  or  provide 
for  the  retirement  of  the  bonded  indebtedness  in  connection 
with  which  such  surplus  remains." 

This  requirement  was  not  considered  in  the  Clough  case ; 
neither  were  the  provisions  of  Section  5,  of  Article  XII, 
above  quoted. 

Therefore,  until  all  the  purposes  and  objects  for  which 
the  school  bonds  were  issued   are   fully  accomplished,   in 
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view  of  the  positive  provisions  of  the  Charter,  I  am  of  the 
opinion,  and  you  are  accordingly  advised,  that  your  Board 
is  without  power  to  divert  any  of  the  funds  secured  by 
the  sale  of  such  bonds  for  any  other  purpose  than  those 
designated  in  the  proceedings  providing  for  the  indebted- 
ness, and  must  dispose  of  the  proceeds  thereof,  as  required 
in  Section  29,  of  Article  XVI.  For  this  purpose  the  plans 
and  estimates  of  the  City  Engineer  must  be  considered  a 
part  of  the  proceedings. 

Respectfully, 

PERCY    V.    LONG, 

City  Attorney. 
Board  of  Supervisors. 


Department  of  Electricity. — Right  to  Maintain  a  Shop  for 
the  Manufacture  of  Its  Own  Supplies,  as  Fire  Alarm 
Boxes. 

San  Francisco,  January  22,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Commission  of  date  January  14,  1909,  requesting  me 
to  advise  your  Commission  "whether  or  not  it  has  the  right 
to  maintain  a  shop  for  the  manufacture  of  its  ow^n  supplies, 
or  whether  such  supplies  must  be  obtained  in  the  usual 
manner,  by  advertisements  and  open  bids,  from  the  Board 
of  Supervisors." 

Section  i,  Chapter  III,  of  Article  II,  of  the  Charter,  pro- 
vides : 

"All  contracts  for  goods,  merchandise,  stores,  supplies, 
subsistence  or  printing  for  the  City  and  County,  as  well  as 
for  all  subsistence,  supplies,  drugs,  and  other  necessary 
articles  for  hospitals,  prisons,  public  institutions  and  other 
departments  not  otherwise  specifically  provided  for  in  this 
Charter,  must  be  made  by  the  Supervisors  with  the  lowest 
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bidder  offering  adequate  security,  after  publication  for  not 
less  than  ten  days  in  the  official  newspaper ;  and  no  pur- 
chase thereof  or  liability  therefor  shall  be  made  or  created 
except  by  contract." 

"Except  as  otherwise  provided  in  this  Charter,  the  Board 
must  determine  annually  what  goods,  merchandise,  stores, 
supplies,  drugs,  subsistence  and  other  necessary  articles 
will  be  needed  by  the  City  and  County  for  the  ensuing  year, 
and  it  shall  have  no  power  to  purchase  or  to  pay  for  the 
same  unless  the  provisions  in  this  Chater  provided  as  to 
competitive  bidding  for  supplies  are  strictly  followed,  and 
no  contract  shall  be  made  for  any  of  the  same  unless  upon 
such  competitive  bidding." 

In  an  opinion  of  date  November  21,  1908,  in  reply  to  a 
request  from  your  Commission,  I  advised  your  Commission 
that  all  supplies  required  by  the  Department  of  Electricity 
must  be  let  by  contract  through  the  Board  of  Supervisors, 
and  that  the  Department  of  Electricity  could  not,  inde- 
pendently of  the  Board  of  Supervisors,  contract  for  supplies 
required  by  that  Department  under  the  provisions  of  tha 
Charter  just  quoted.  It  is  therefore  mandatory  that  all 
supplies  required  by  the  Department  of  Electricity  shall 
be  obtained  by  contract. 

Under  Chapter  9,  Article  IX,  of  the  Charter  the  Depart- 
ment of  Electricity  has  "charge  of  the  construction  and 
maintenance  of  the  fire  alarm  and  police  telephone  and 
telegraph  systems."  Charge  of  construction  and  mainten- 
ance means  just  what  the  words  ordinarily  imply ;  charge 
of  building  and  installing  and  charge  of  keeping  in  repair 
and  in  a  state  of  efficiency.  It  is  a  fundamental  principle 
in  determining  what  powers  are  conferred  by  a  Charter  that 
powers  necessary  to  fulfill  or  carry  out  an  express  power 
are  implied.  If  it,  therefore,  becomes  necessary,  in  order 
to  construct  or  maintain  the  fire  alarm  and  police  tele- 
phone and  telegraph  systems  that  the  Department  of  Elec- 
tricity must  or  ought  to  maintain  a  machine  shop,  the  power 
would  be  necessarily  implied  from  the  general  powers  given 
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to  the  Department  by  Chapter  IX,  Article  IX,  of  the  Char- 
ter. The  Charter,  however,  as  pointed  out,  requires  that  all 
supplies  needed  by  the  Department  of  Electricity  shall  be 
obtained  by  contract,  and  it  would  therefore  be  improper 
for  the  Department  to  manufacture  "supplies."  "Supplies" 
are  those  things  which  are  needed  by  the  Department  and 
reading  the  two  Sections  together  the  Charter  demands 
that  the  things  which  are  needed  by  the  Department  in  the 
construction  and  maintenance  of  the  fire  alarm  and  police 
telephone  and  telegraph  systems  must  be  obtained  by  con- 
tract. The  installing  and  keeping  in  repair  of  those  sys- 
tems are  left  to  the  Department,  that  being  the  particular 
duty  and  work  of  the  Department.  Just  what  is  a  supply 
depends  upon  what  the  Joint  Commission  of  the  Depart- 
ment of  Electricity  decides  is  necessary  in  installing  and 
maintaining  those  systems.  If  the  Joint  Commission  of 
the  Department  of  Electricity,  in  the  exercise  of  the  judg- 
ment reposed  in  the  Commission  by  the  Charter,  decides 
that  it  needs  completed  fire  alarm  boxes  in  order  to  con- 
struct or  maintain  the  system  under  its  charge,  then  fire 
alarm  boxes  are  supplies.  If,  on  the  other  hand,  the  Com- 
mission decides  that  it  is  necessary  to  have  a  certain  amount 
and  kind  of  materials  going  into  the  construction  of  fire 
alarm  boxes  which  are  necessary  in  the  construction  and 
maintenance  of  the  fire  alarm  system,  then  those  materials 
are  supplies,  and  when  the  supplies  are  obtained  by  con- 
tract the  Department  can  assemble  or  make  up  those  ma- 
terials into  fire  alarm  boxes. 

In  the  opinion  given  to  your  Commission  hereinabove 
referred  to,  I  advised  your  Commission  that  the  Charter 
having  reposed  in  the  Department  of  Electricity  charge 
of  construction  and  maintenance  of  the  fire  alarm  and 
police  telephone  and  telegraph  systems,  the  power  of  deter- 
mining the  nature,  kind  and  character  of  materials  or  things 
to  be  used  in  the  construction  and  maintenance  of  those  sys- 
tems reposed  solely  in  your  Commission. 
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I  therefore  advise  you  that  if,  in  the  judgment  of  the  Com- 
mission, the  Commission  should  determine  that  it  needs 
completed  fire  alarm  boxes  in  order  to  construct  or  main- 
tain the  tire  alarm  system,  then  completed  fire  alarm  boxes 
are  "supplies,"  which  must  be  obtained  by  contract.  It, 
on  the  other  hand,  the  Commission  determines  that  it  is 
advisable  or  necessary  to  obtain  materials  going  into  the 
construction  of  a  certain  completed  article,  then  those  ma- 
terials are  "supplies,"  which  must  be  obtained  by  contract. 
Whether  or  not  it  is  advisable  to  obtain  materials  composing 
an  article  and  assemble  or  make  them  up  into  completed 
articles  is  a  matter  which  is  reposed  in  the  sound  judgment 
of  the  Commission. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 
Department  of  Electricity. 


Telegraph  Call  Boxes  in  Users'  Offices. — Not  Subject  to 
Regulation  by  Board  of  Supervisors. 

San  Francisco,  Cal.,  January  28,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Committee  of  date  December  3,  1908,  requesting  me 
to  advise  your  Committee  what  power  the  Board  of  Super- 
visors posseses  relative  to  the  refusal  of  the  Western 
Union  and  Postal  Telegraph  and  Cable  Companies  to  install 
wires  for  call  boxes  except  at  the  expense  of  the  user  and 
to  the  requirement  of  such  companies  that  such  boxes 
must  be  wired  for  both  companies. 

I  know  of  no  power  given  to  the  Board  of  Supervisors 
by  the  Charter  which  would  permit  the  Board  of  Super- 
visors to  require  those  companies  to  install  wiring  for  call 
boxes  at  their  own  expense  or  which  would  require  either 
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of  these  companies  to  install  wiring  or  give  call  box  service 
irrespective  of  whether  call  boxes  were  to  be  wired  for  both 
companies,  unless  such  power  has  been  conferred  by  Sub- 
division 2,  Section  i,  Chapter  II,  Article  II,  or  by  Subdi- 
vision 13,  of  the  same  Section,  Chapter  and  Article  of  the 
Charter. 

The  first  Subdivision  gives  the  Board  of  Supervisors 
power,  "except  as  otherwise  provided  in  the  Charter,  or  in 
the  Constitution  of  the  State  of  California,  to  regulate  and 
control  for  any  and  every  purpose,  the  use  of  the  streets, 
highways,  public  thoroughfares,  public  places,  alleys  and 
sidewalks  of  the  City  and  County."  This  power  merely  con- 
fers upon  the  Board  of  Supervisors  the  right  to  regulate 
the  "use"  of  streets  and  it  cannot  be  a  necessary  implica- 
tion of  that  power  that  the  Board  of  Supervisors  shall  have 
the  right  to  regulate  the  matters  in  question.  The  refusal  of 
the  companies  to  install  wires  for  call  boxes,  excepting  at 
the  expense  of  the  user,  and  unless  the  boxes  are  wired  for 
both  companies,  is  not  a  matter  which  appertains  to  the 
"use"  of  the  streets  of  the  municipality. 

The  second  Section  provides  that  the  Board  of  Super- 
visors shall  have  power,  "except  as  otherwise  provided  in 
the  Charter,  to  regulate  and  control  the  location  and  quality 
of  all  appliances  necessary  to  the  furnishing  of  water,  heat, 
light,  power,  telephonic  and  telegraphic  services  to  the  City 
and  County  *  *  *  "  This  Subdivision  merely  con- 
fers upon  the  Board  the  power  to  regulate  the  "location 
and  quality"  of  the  appliances  used  by  telephone  and  tele- 
graph companies.  Under  this  Subdivision  the  Board  of 
Supervisors  has  the  power  to  provide  by  Ordinance  the 
position  of  telegraph  poles  in  the  streets  and  what  shall  be 
the  "quality"  or  kind  of  poles,  and  other  appliances,  that 
shall  be  used.  As  in  the  case  of  the  other  Subdivision  re- 
ferred to,  it  is  not  a  necessary  implication  of  that  power 
that  the  Board  has  power  to  regulate  the  matters  referred 
to  in  the  communication.  The  refusal  of  the  companies  to 
install  wires  for  call  boxes,  excepting  at  the  expense  of  the 
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user,  and  unless  the  boxes  are  wired  for  both  companies, 
is  not  a  matter  which  appertains  to  the  "location  and  qual- 
ity" of  appliances  used  by  those  companies. 

The  power  of  the  Board  of  Supervisors  in  the  matter  of 
the  fixing  of  rates  and  "qualit}"  of  service"  furnished  by 
public  service  corporations  is  found  in  Subdivision  14,  Sec- 
tion I,  Chapter  XXIII,  Article  II,  of  the  Charter,  and  is  as 
follows : 

"To  fix  and  determine  by  ordinance  in  the  month  of  Feb- 
ruary of  each  year,  to  take  effect  on  the  first  day  of  July 
thereafter,  the  rates  or  compensation  to  be  collected  by 
any  person,  company  or  corporation  in  the  City  and  County, 
for  the  use  of  w^ater,  heat,  light,  power  or  telephonic  service, 
supplied  to  the  City  and  County,  or  to  the  inhabitants 
thereof,  and  to  prescribe  the  quality  of  the  service." 

The  Subdivision  as  it  stood  prior  to  the  amendment  of 
November  23,  1907,  excluded  telephone  companies,  and  it 
was  deemed  necessary,  in  order  that  the  Board  of  Super- 
visors could  regulate  telephone  companies  in  the  matter 
of  rates  and  "quality  of  service"  furnished,  to  procure  an 
amendment  of  the  subdivision  which  would  include  tele- 
phone companies.  Telegraph  companies  are,  however,  ex- 
cluded from  that  Subdivision.  Applying  the  elementary 
rules  of  statutory  construction,  it  is  to  be  inferred  from 
the  above  quoted  provisions  that  it  was  intended  thereby 
that  power  to  regulate  the  "quality  of  service"  of  telegraph 
companies  was  withheld.  "Where  a  statute  enumerates 
the  provisions  or  things  to  be  effected  by  its  provisions 
there  is  an  implied  exclusion  of  others;  there  is,  then, 
a  natural  inference  that  its  application  is  not  intended  to 
be  general."  (Sutherland  on  Statutory  Construction,  Sec- 
tion 327 ;   Dillon   on   Municipal   Corporations,  4th   edition, 

315-) 

There  is  a  provision  relating  to  the  powers  of  the  Board 
of  Public  Works  which  should  be  noticed  with  respect  to 
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the    matter   under   discussion.      Subdivision    i,    Section   9, 
Chapter  I,  Article  VI.  of  the  Charter,  provides: 

"That  the  Board  of  Public  Works  shall  have  exclusive 
authority  to  prescribe  rules  and  grant  permits  in  conform- 
ity with  the  Ordinances  of  the  Supervisors  for  the  erection 
of  telephone  and  telegraph  poles  *  *  *  and  the  laying 
under  the  surface  of  the  streets  or  sidewalks  of  telephone 
or  telegraph  wires     *     *     *     ." 

It  will  be  noticed  that  the  Board  of  Public  Works  has 
the  power  by  this  Subdivision  to  grant  permits  for  the 
erection  of  poles  and  the  laying  of  wires  "in  conformity 
with  the  Ordinances  of  the  Supervisors."  The  Subdivision 
itself,  however,  gives  no  power  to  the  Supervisors  to  pass 
Ordinances  relating  to  the  erection  of  poles  and  the  laying 
of  wires.  That  power,  however,  exists  by  virtue  of  the 
provisions  quoted  above,  which  are  the  only  provisions 
of  the  Charter  relating  to  the  subject.  It  necessarily  follows 
that  the  Board  of  Supervisors  has  only  power  to  regulate 
those  things  which  are  enumerated  in  those  Subdivisions, 
to  wit,  the  "use"  of  the  streets  and  the  "location  and  quality 
of  appliances"  used  by  telegraph  companies.  Subdivision 
I,  Section  9,  Chapter  I,  Article  VI,  as  pointed  out,  does  not 
confer  any  additional  power  upon  the  Board  of  Supervisors. 
The  Board  of  Supervisors,  therefore,  could  not,  in  passing 
an  Ordinance  requiring  that  telegraph  companies  obtain 
permits  from  the  Board  of  Public  Works,  prescribe  as  a 
prerequisite  to  the  granting  of  such  permits  that  such  com- 
panies must  install  call  boxes  at  their  own  expense,  or  that 
such  companies  must  give  call  box  service,  irrespective  of 
whether  or  not  the  wiring  is  installed  for  a  company  other 
than  the  company  from  whom  call  box  service  is  required, 
or  otherwise  regulate  matters  not  pertaining  to  the  "use" 
of  the  streets  or  the  "location  or  quality  of  appliances"  used 
by  telegraph  companies.  The  same  question  would 
arise  if  the  Board  of  Supervisors  sought  to  regulate  the 
rates  of  telegraph  companies.     In  the  City  of  St.  Louis  vs. 
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Bell  Telephone  Company  (96  ]\Io.,  623),  it  was  held  that 
the  City  of  St.  Louis  could  not  regulate  telephone  rates 
without  express  power  for  that  purpose  being-  conferred 
upon  the  municipality.  That  is  the  accepted  view  and 
furnishes  the  principle  upon  which  the  power  to  regulate 
"quality  of  service"'  of  telegraph  companies  must  rest. 

For  the  reasons  given  I  am  of  the  opinion  that  the  Board 
of  Supervisors  has  no  povv^er  to  regulate  the  matters  in 
question  and  that  if  it  is  desired  to  regulate  these  matters 
an  amendment  to  the  Charter  will  have  to  be  obtained. 

Respectfully, 

PERCY   y.    LONG, 
City  Attorney. 
Public  Utilities  Committee, 
Board  of  Supervisors. 


Installment  Contracts  Covering  a  Term  of  Years. — Board 
of  Supervisors  Restricted  by  Charter  Requirement  of 
Auditor's  Endorsing  That  Funds  for  Payment  Thereof 
Are  Applicable. 

San  Francisco,  Cal.,  February  15,  1909. 

Gentlemen :  My  attention  has  been  called  to  Resolution 
No.  3084  (New  Series),  asking  me  to  advise  your  Board 
whether  the  Board  of  Supervisors  "can  legally  enter  into 
a  long-term  lease  of  building  to  be  erected  on  land  owned 
by  the  City,  upon  terms  which  would  reimburse  private 
investors  for  the  cost  of  outlay  and  interest  thereon,  it  being 
intended  that  the  City  would  eventually  acquire  the  build- 
ing, paying  for  the  same  in  the  form  of  rent."  I  assume 
that  the  rent  is  to  be  paid  by  taxation  levied  each  year  dur- 
ing the  life  of  the  lease. 

The  question  is  an  important  one  and  is  one  which  may 
constantly  recur  in  view  of  the  large  and  important  work 
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before  the  City.  A  lease  of  this  kind  would  extend  over 
many  years.  At  the  time  the  contract  is  entered  into  there 
would  not  be  in  the  Treasury  sufficient  money  applicable 
thereto  to  pay  the  total  of  all  installments.  It  would  there- 
fore require  each  year  in  order  to  pay  the  stipulated  rent, 
that  provision  be  made  in  the  annual  budget  for  a  fund  out 
of  which  the  payment  of  the  rent  for  each  particular  year 
could  be  made. 

The  Constitution  of  the  State  provides  in  Article  XI, 
Section  i8,  as  follows : 

*'No  *  *  *  city  *  *  *  shall  incur  indebtedness 
or  liability  in  any  manner  or  for  any  purposes  exceeding 
in  any  year  the  income  and  revenue  provided  for  in  such 
year.  *  *  *  Any  indebtedness  or  liability  incurred  con- 
trary to  the  provision  shall  be  void." 

In  McBean  vs.  City  of  Fresno  (112  Cal.,  159),  this  pro- 
vision of  the  Constitution  was  construed.     In  that  case  the 
City  of  Fresno  entered  into  a  contract  with  the  plaintifif  by 
which  the  plaintifif  agreed  to  take  care  of  and  dispose  of 
the  sewage  of  the  City  for  a  period  of  five  years,  for  the 
sum  of  four  thousand  nine  hundred    ($4,900)    dollars  per 
annum  payable  quarterly.     Each  year  McBean  performed 
his  contract  according  to  the  letter  and  spirit,  and  each 
year  in  turn  the  City  levied,  collected  and  appropriated  to 
the  sewage  fund  a  tax  to  cover  the  yearly  amount  due  to 
McBean  and  duly  audited  and  paid  his  demand  against  this 
fund.    During  the  fiscal  year  ending  May  31,  1894,  McBean 
performed  his  contract,  but  the  City  refused  payment  upon 
the  ground  that  the  contract  was  void  and  in  violation  of 
the  Constitutional  provision  hereinabove  noted.     Suit  was 
instituted  by  McBean.     The  constitutional  provision  was 
construed  to  mean  that  each  year's  indebtedness  must  be 
paid  by  each  year's  taxation  and  that  taxes  raised  in  one 
year  could  not  be  used  to  pay  a  past  indebtedness  or  a  future 
one.     But  no  indebtedness   for  an   one  year's  installment 
came  into  existence  until   that  year's  installment  became 
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due.  The  most  that  the  City  was  liable  for  in  any  one  year 
was  that  year's  installment.  Inasmuch  as  each  year's  in- 
stallment was  far  within  the  revenue  of  each  year,  and  pro- 
vision had  been  made  for  the  installment  due  the  year  in 
which  the  litigation  arose,  the  contract  did  not  violate  the 
Constitutional  provision.  Further  than  that  the  Court  held 
on  the  authority  of  Weaver  vs.  San  Francisco  (iii  Cal., 
319),  that  whether  or  not  the  City  becomes  liable  for  any 
one  year's  installment  depended  upon  whether  the  City 
raised  in  that  year  a  sum  by  taxation  and  devoted  to  that 
purpose  sufficient  to  pay  that  year's  installment.  Address- 
ing itself  to  this  point  the  Court  said : 

"If  the  City  in  any  one  year  should  fail  to  collect  into 
its  sewer  fund  sufficient  money  to  pay  the  just  claims  of 
the  contractor,  then  it  would  be  the  contractor's  loss,  the 
City  would  be  chargeable  with  no  financial  responsibility 
therefor  and  the  result,  at  the  most,  so  far  as  it  was  con- 
cerned, would  be  a  failure  on  the  part  of  its  officers  to  ob- 
serve good  faith  in  their  dealings." 

Therefore  McBean,  when  he  contracted  with  the  City  of 
Fresno,  entered  into  the  contract  knowing  and  realizing 
that  whether  or  not  an  indebtedness  or  liability  was  to 
come  into  existence  under  the  contract  in  future  years 
depended  upon  whether  or  not  the  City  authorities  raised 
the  amount  of  the  installment  due  that  year  by  taxation. 
The  case  reaffirmed  the  decision  in  Weaver  vs.  San  Fran- 
cisco, supra,  that  whoever  deals  with  a  municipality  does 
so  with  notice  of  the  limitation  of  its  powers  and  with  notice 
also  that  he  can  receive  compensation  for  his  labor  and 
materials  only  from  the  revenues  and  income  previously 
provided  for  the  fiscal  year  during  which  his  labor  and 
materials  are  furnished. 

The  principle  laid  down  in  McBean  vs.  City  of  Fresno 
has  been  followed  in  numerous  cases  by  our  own  Supreme 
Court  and  by  the  Courts  of  other  States.  Higgins  vs.  City 
of  San  Diego  (118  Cal.,  page  584),  is  one  of  these.  That  case 
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is  instructive  of  the  difficulties  resulting  from  municipalities 
entering  into  contracts  extending  over  more  than  one  year. 

The  facts  were  as  follows : 

A  lease  was  made  by  the  San  Diego  Water  Company  to 
a  man  named  Howard  and  four  other  citizens  of  San  Diego, 
for  a  term  of  twenty  years,  of  the  water  plant  owned  by  that 
Company.    Howard  and  the  four  other  citizens  in  turn  sub- 
leased the  plant  of  the  Water  Company  to  the  City  of  San 
Diego  for  a  term  of  twenty  years  at  a  monthly  rental  of 
nine  thousand,  one  hundred  and  sixty-six  dollars  and  sixty- 
five   cents    ($9,166.65).     The   City  took   possession  of  the 
plant,  collected  the  water  rates  fixed  by  the  City,  and  for 
a  while  paid  to  Howard,  who  in  turn  paid  to  the  San  Diego 
Water  Company,  the  stipulated  amount  of  monthly  rentals. 
The  rates,  however,  charged  by  the  City  were  far  too  small 
and  the  City  soon  found  itself  unable  to  pay  the  stipulated 
monthly  rental  with  the  consequence  that  at  the  end  of  the 
second  year  the  City  owed  Howard,  and  Howard  in  turn 
owed  the  San  Diego  Water  Company,  a  large  amount  of 
money   for   rental.      Higgins,   plaintiff   in   the   action,   then 
commenced  a  suit  to  obtain  a  decree  declaring  the  lease  to 
the  City  void.     The  Charter  of  San  Diego  required  that 
before  a  contract  could  be  lawfully  entered  into  the  Audi- 
tor must  endorse  his  certificate  thereon,  that  the  contem- 
plated indebtedness,  or  liability,  could  be  incurred  without 
a  violation  of  the  restrictions  imposed  by  the  Charter.     It 
was  claimed  by  Higgins  that  this  contract  was  void,  for 
the  reason  that  the  Auditor  had  not  endorsed  upon  the  con- 
tract his  certificate,  as  required  by  the  Charter,  and  further 
that  the  contract  contemplated  assistance  to  be  given  for 
the  building  of  a  railroad  by  a  municipality,  and  further 
that  it  was  in  violation  of  the  Constitutional  provision  here- 
inabove noted,  in  that  it  provided  for  payments  of  money 
to  be  made  over  a  number  of  years.     The  Court  held  that 
the  contract  was  void  because  it  did  contemplate  assistance 
by  a  municipality  in  the  building  of  a  railroad,  and  further, 
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because  the  Auditor  did  not  endorse  on  the  contract  the 
certificate  as  required  by  the  Charter,  but  that  it  was  not 
void  by  reason  of  the  Constitutional  provision  in  providing 
for  payments  of  money  to  be  made  over  a  number  of  years. 
The  Court,  however,  held  that  the  Water  Company  was 
entitled  to  a  resonable  compensation  for  the  use  of  the  plant 
while  it  was  in  the  possession  of  the  City,  but  inasmuch 
as  no  funds  had  been  provided  by  taxation  to  pay  for  this 
reasonable  use,  and  from  the  further  fact  that  the  water 
fund  had  been  depleted,  the  Water  Company  was  able  to 
satisfy  its  judgment  against  the  City  but  partially  from  the 
only  fund  available  therefor,  the  fund  remaining  as  a  sur- 
plus at  the  end  of  the  year  from  all  funds. 

This  case  is  chiefly  valuable  as  an  example  of  the  diffi- 
culties that  arise  under  contracts  of  this  kind.  While  it  is 
true,  under  the  authorities  of  this  State,  that  a  person  deal- 
ing with  a  municipality  does  so  upon  the  faith  that  the 
officers  charged  with  the  levying  of  taxes  will  provide  for 
the  satisfaction  of  the  liability  created  with  that  person, 
nevertheless  it  has  frequently  occurred,  as  in  the  case  of 
Higgins  vs.  City  of  San  Diego,  that  a  municipality  has 
found  itself  unable  to  meet  its  obligations,  has  suffered 
disastrous  and  expensive  litigation,  and  the  person  with 
whom  the  City  has  contracted  has  found  himself  unable  to 
obtain  from  the  City  his  compensation  justly  earned. 

The  principle,  however,  of  this  case,  as  I  have  said,  is 
firmly  settled  and  a  city  may,  if  there  are  no  provisions  in 
its  Charter  denying  it  that  right,  enter  into  a  contract  for 
a  term  of  years,  agreeing  to  pay  each  year  a  stated  amount 
of  money. 

The  case  of  Dolan  vs.  Clarke  (143  Cal.,  176)  is  another 
case  where  a  city  entered  in  to  a  long-term  contract.  The 
City  of  Sacramento  contracted  with  the  Gamewell  Fire 
Alarm  Company  to  install  in  the  City  of  Sacramento  a  com- 
plete Gamewell  Fire  Alarm  System.  The  City  agreed  to 
pay  a  rental  of  three  hundred  and  ninety  ($390)  dollars  per 
month  for  said  system  for  a  period  of  five  years,  at  the  end 
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of  which  time  the  system  was  to  belong  to  the  City.  It  was 
claimed  in  that  case  that  a  liability  had  been  created  against 
the  City  for  the  entire  amount  of  the  installments  and  that 
it  was  therefore  void  for  the  reason  that  there  was  not  sufifi- 
cient  money  in  the  Treasury  at  the  time  of  entering  into 
the  contract  to  pay  the  same,  and  that  sufficient  taxes  had 
not  been  raised  for  the  year  in  which  the  contract  had  been 
entered  into  to  pay  the  installment,  but  the  Court  held,  in 
line  with  McBean  vs  City  of  Fresno  and  Higgins  vs.  City 
of  San  Diego,  that  the  contract  did  not  violate  the  Consti- 
tutional provision  that  no  city  should  incur  any  bonded 
indebtedness  or  liability  in  any  manner,  or  for  any  purposes, 
exceeding  in  an}^  year  the  income  and  revenue  provided 
for  it  in  such  year,  and  that  at  the  time  of  entering  into  the 
contract  no  debt  or  liability  was  created  for  the  aggregate 
amount  of  installments  to  be  paid  under  the  contract,  but 
the  sole  debt  or  liability  created  was  that  which  arose  from 
3^ear  to  year  in  stipulated  amounts.  The  contract  in  the 
case  of  Dolan  vs.  Clarke  is  a  very  similar  contract  to  the 
one  in  question. 

In  the  case  of  South  Bend  vs.  Reynolds  (Ind.),  49  L.  R.  A., 
page  795,  facts  similar  to  those  suggested  in  your  request 
are  found.  The  City  of  South  Bend  entered  into  a  contract 
with  a  person  to  erect  upon  land  owned  by  the  City,  a  City 
Hall  to  be  leased  to  the  City  at  an  agreed  and  fair  rental 
for  a  term  of  years,  with  the  option  to  purchase  the  build- 
ing, or,  if  that  was  not  exercised,  with  an  option  to  the 
lessor  to  remove  it  or  buy  the  land  at  its  statutory  appraised 
valuation.  It  did  not  appear  in  the  suit  that  the  current 
revenues  of  the  City  were  not  sufificient  to  pay  the  indebt- 
edness created  by  the  contract  for  the  first  year's  rental, 
together  with  all  other  expenses  for  which  the  City  was 
liable.  Indiana  has  a  constitutional  provision  similar  to  ours 
and  it  was  claimed  that  this  contract  was  in  violation 
thereof.  The  Court,  however,  holds  as  was  held  in  McBean 
v?..  City  of  Fresno,  that  such  a  contract  did  not  violate  the 
Constitutional  provision,  but  that  it  was  a  valid  one.    The 
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Court  said :    "The  contract  does  not  create  an  indebtedness 
for  the  amount  of  all  annual  or  monthly  payments." 

So  far,  then,  as  our  Constitutional  provision  is  concerned, 
a  contract  like  the  one  in  question  is  legal  and  can  be  en- 
tered into  by  a  municipality,  provided  that  the  Charter  of 
the  municipality  permits  such  a  contract.  The  Charter 
of  the  City  and  County  of  San  Francisco  contains  no  pro- 
vision declaring  that  the  City  shall  not  enter  into  a  contract 
covering  a  number  of  years.  The  provision  of  the  Charter, 
however,  which  bears  upon  the  City's  power  to  enter  into 
installment  contracts  is  found  in  Section  lo,  Chapter  I, 
Article  III,  of  the  Charter,  and  is  as  follows: 

"No  contracts  made,  the  expense  of  whose  execution  is 
not  provided  by  law  or  Ordinance  to  be  paid  by  assessments, 
upon  the  property  benefited,  shall  be  binding  or  of  any 
force,  unless  the  Auditor  shall  endorse  thereon  his  certifi- 
cate that  there  remains  vmexpended  and  unapplied,  as  herein 
provided,  a  balance  of  the  appropriation,  or  fund  applicable 
thereto,  sufficient  to  pay  the  estimated  expense  of  execut- 
ing such  contract,  as  certified  by  the  Board  or  officer  making 
the  same." 

It  has  already  been  noted  that  the  decision  in  the  case 
of  Higgins  vs.  San  Diego  declares  that  when  the  law 
requires  a  certificate  of  this  kind  to  be  indorsed  on  a  munici- 
pal contract,  such  a  certificate  is  a  prerequisite  to  a  valid 
contract.  The  Charter  lays  down  no  rule  for  the  officer 
or  Board  making  a  contract  to  follow  in  the  matter  of  the 
certification  to  be  made  by  such  officer  or  Board  to  the 
Auditor,  upon  which  the  Auditor  in  turn  bases  his  certifi- 
cate. That  being  so,  the  officer,  or  Board,  should  certify  to 
the  Auditor  that  he  in  turn  must  certify ;  that  is,  "the  esti- 
mated expense  of  executing  the  contract." 

It  will  be  noticed  that  McBean  vs.  City  of  Fresno  and  the 
other  cases  cited,  construed  what  was  meant  by  a  "debt, 
or  liability."  These  cases  merely  declared  that  a  personal 
debt  or  liabilitv  for  the  entire  amount  of  the  installment 
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contracts  was  not  created  against  a  municipality,  but  that 
by  an  installment  contract  each  year's  debt  was  that  year's 
installment,  and  that  liability  was  conditional  and  might 
never  come  into  existence. 

The  Charter  provision,  however,  declares  that  the  Audi- 
tor must  endorse  upon  the  contract  his  certificate  that  there 
remains  unexpended  an  unapplied  a  balance  of  an  appropri- 
ation or  fund  sufficient  to  pay  the  "estimated  expense  of 
executing  such  contract,"  as  certified  by  the  officer  making 
the  contract.  If  the  provision  was  that  the  Auditor  must 
endorse  upon  the  contract  that  there  was  sufficient  money 
in  the  Treasury  applicable  to  the  purposes  of  the  contract 
to  pay  the  indebtedness  created  by  the  contract,  the  Char- 
ter provision  would  be  construed  the  same  as  the  constitu- 
tional provision. 

It  is,  however,  a  dififerent  thing  to  say  that  there  must 
be  sufficient  money  in  the  Treasury  to  pay  the  indebtedness 
created  by  the  contract  and  to  say  that  there  must  be  suffi- 
cient money  in  the  Treasury  to  pay  the  estimated  expense 
of  executing  the  contract.  If  a  contract  of  this  kind  should 
call  for  an  expenditure  of  say  one  million  dollars,  payable 
in  different  installments,  the  estimated  cost  of  executing 
the  contract  would  be  one  million  dollars.  In  other  words, 
the  City,  in  deciding  upon  the  contract,  would  be  obliged  to 
say  that  in  order  for  the  City  to  fully  execute  the  contract, 
on  its  part  it  will  have  to  pay  one  million  dollars. 

The  language  of  the  Charter  seems  to  me  to  be  unambigu- 
ous and  plain.  When  a  contract  is  entered  into  which  con- 
templates the  expenditure  of  money,  there  must  be  in  the 
Treasury  a  fund  or  appropriation  applicable  to  the  pur- 
pose for  which  the  contract  is  entered  into  sufficient  to  pay 
the  entire  amount  of  all  installments,  or  payments,  to  be 
made  upon  that  contract,  and  the  officer,  or  Board,  making 
the  contract  is  obliged  in  furnishing  the  estimates  of  the 
cost  of  executing  the  contract,  to  estimate  that  cost  as  the 
total  of  all  installments.  Unless  that  amount  is  in  the 
Treasury,  the  Auditor  is  unable  under  the  Charter  to  make 
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the  certificate  required.  It  cannot  be  said  that  we  can  read 
into  the  Charter  the  words  "estimated  cost  of  executing  the 
contract  for  the  fiscal  year,"  for  not  only  would  it  be  a  vio- 
lation of  all  rules  of  construction,  but  it  would  likewise  seem 
to  me  to  be  a  violation  of  the  spirit  of  the  Charter. 

A  city  enters  into  a  contract  with  a  person  extending  over 
a  large  number  of  years.  It  is  true,  under  the  laws,  that 
person  enters  into  a  contract  knowing  that  unless  the  future 
officers  of  the  municipality  raise,  by  taxation,  a  sum  suffi- 
cient to  pay  him  each  year  his  yearly  installment  upon  the 
contract,  the  loss  is  his.  If.  however,  the  authorities  do 
not  raise  the  necessary  sums,  an  injustice  has  been  done  to 
the  individual  with  whom  the  contract  has  been  entered 
into,  litigation  arises  and  the  City  is  forced  to  admit  that 
it  has  been  unable  to  meet  an  obligation  which,  although 
unenforceable,  was  just.  It  will  be  seen  at  once  that  a 
City's  credit  could  be  injured  and  ruined  by  experiences  of 
this  kind.  If  the  Board  of  Supervisors  could  enter  into  a 
contract  of  this  kind  it  could  enter  into  any  number  of 
similar  contracts.  The  present  administration  goes  out  of 
power  and  another  administration  comes  in.  The  next 
administration  may  find  that  the  indebtedness  for  that  year, 
created  by  contracts  entered  into  by  the  present  administra- 
tion, is  far  in  excess  of  the  money  that  can  be  raised  by  taxa- 
tion. It  would,  therefore,  be  necessary  for  that  administra- 
tion to  repudiate  the  contracts  entered  into  by  refusing  to 
make  the  necessary  appropriation  in  the  budget.  Again, 
the  next  administration,  or  some  future  administration, 
might  become  convinced  that  the  contract  under  discussion 
was  an  inadvisable  one  and  refuse  to  make  an  appropria- 
tion for  the  payment  of  the  installments.  The  parties  con- 
structing the  building  would  be  unable  to  enforce  their  con- 
tract, the  City  might  find  itself  without  a  City  Hall.  I  am 
constrained  to  believe  that  just  such  considerations  as  these 
led  the  framers  of  the  Charter  to  insert  in  the  Charter  the 
provision  under  discussion,  and  that  their  purpose  in  in- 
serting that  provision  was  to  avoid  just  such  difficulties. 
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In  dealing  with  the  Charter  it  will  often  occur  to  the 
officials  of  the  City  that  many  things  might  advantageously 
be  done  and  money  saved  were  it  not  for  the  restrictions 
imposed  by  the  Charter.  I  believe  it  will  in  the  long  run 
be  found  that  it  is  better  to  follow  closely  the  letter  and 
spirit  of  the  Charter,  and  if  it  is  found  inadvisable  to  follow 
some  provision,  to  secure  an  amendment  of  the  provision. 

There  is  one  further  provision  which  should  be  noted  in 
this  connection.  Section  29,  Article  XVI,  provides :  "That 
when  the  Supervisors  shall  determine  that  the  public  inter- 
est requires  a  construction  or  acquisition  of  any  permanent 
building  or  buildings,  improvement  or  improvements,  land 
or  lands,  the  cost  of  which,  in  addition  to  the  other  expenses 
of  the  City,  will  exceed  the  income  and  revenue  provided 
for  the  City  and  County  for  any  one  year,  they  must,  by 
Ordinance,  submit  a  proposition  to  incur  a  bonded  indebted- 
ness for  such  purpose,  or  purposes,  to  the  electors  of  the 
City  and  County." 

The  contract  under  discussion  is  essentially  a  contract 
to  purchase  a  public  building.  It  would  amount  to  what 
is  known  in  law  as  a  conditional  contract  of  sale  and  pur- 
chase. The  provisions  of  Section  29,  Article  XVI,  would 
therefore  apply.  This  section  is  not  a  limitation  of  power. 
On  the  contrary,  it  provides  the  method  by  which  money 
can  be  placed  in  the  Treasury  to  accomplish  some  work 
or  improvement,  the  cost  of  which  exceeds  the  income  of 
any  one  year. 

If  the  Supervisors  deem  it  advisable  to  enter  into  a  con- 
tract of  this  kind  extending  over  a  number  of  years  or  call- 
ing for  installment  payments,  or  payments  greater  than  the 
income  and  revenue  for  any  one  year,  they  may  submit  the 
proposition  to  the  electors  and  let  the  electors  decide 
whether  or  not  they  should  incur  a  bonded  indebtedness 
therefor.  If  the  electors  deem  it  advisable  to  make  the  im- 
provement covered  by  the  contract,  bonds  are  issued  and 
sufficient  money  to  pay  the  entire  cost  of  the  improvement 
is  then  placed  in  the  Treasury  and  the  contract  can  then  be 
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made  and  the  Auditor  is  able  to  endorse  thereon  his  certifi- 
cate, as  required  by  the  Charter. 

I  am  therefore  convinced  that  the  Board  of  Supervisors 
is  unable  to  enter  into  a  contract  extending  over  a  number 
of  years  and  calling  for  annual  installments,  unless  there 
is  in  the  Treasury  at  the  time  of  the  execution  of  the  con- 
tract sufficient  money  to  pay  the  total  of  those  installments, 
for  the  reason  that  the  Board  would  be  obliged  to  certify 
to  the  Auditor  that  the  estimated  cost  of  executing  the  con- 
tract would  be  the  total  of  all  installments,  an  amount  far 
in  excess  of  the  revenue  that  could  be  raised  by  taxation, 
and  the  Auditor,  therefore  could  not  endorse  on  such  a  con- 
tract that  there  remained  "unexpended  and  unapplied  a 
balance  of  the  appropriation,  or  fund,  applicable  thereto  suf- 
ficient to  pa}  the  estimated  expenses  of  executing  such  con- 
tract." Unless  the  Auditor  makes  this  certificate  the  Char- 
ter declares  the  contract  shall  not  be  binding  or  of  any 
force. 

Respectfully, 

PERCY    V.    LONG, 

City  Attorney. 

Board  of  Supervisors. 


Beacon  Street  Between  Diamond  and  Castro  Streets  Is  a 

Public  Street. 

San  Francisco,  Cal.,  November  ii,  1908. 

Dear  Sir :     Your  communication  of  October  26,  1908,  in 
which  you  ask: 

"Is  Beacon  street,  which  lies  between  Castro  and  Dia- 
mond streets,  and  Twenty-ninth  and  Thirtieth  streets,  in 
this  City,  a  public  highway?" 
was  duly  received. 

This  portion  of  Beacon  street  was  oflFered  to  the   City 
and  County  of  San  Francisco  for  dedication  as  a  street  by  a 
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Map  "A"  recorded  by  the  Castro  Street  Land  Company, 
April  6,  1896,  in  Volume  i  of  Maps,  at  page  203.  This  Map 
was  acknowledged  by  the  officers  of  said  corporation  on 
April  4,  1896.  The  portion  of  Beacon  street  referred  to 
was  delineated  on  the  Tilton  Map,  which  Map  was  adopted 
as  the  Official  Map  of  the  City  and  County  by  Order  No. 
199  (Second  Series),  July  6,  1899. 

By  deeds  referring  to  Map  "A,"  H.  N.  and  George  S. 
Gray  acquired  title  to  Blocks  13  and  14,  delineated  on  said 
Map,  in  1896.  On  May  17,  1904,  H.  N.  Gray  and  George 
S.  Gray  deeded  the  two  blocks  to  the  Gray  Brothers' 
Crushed  Rock  Company,  referring  in  their  deeds  to  said 
Map  "A."  On  July  13.  1905,  Gray  Brothers'  Crushed  Rock 
Company  deeded  Block  13  back  to  H.  N.  and  George  S. 
Gray,  and  on  the  same  day  H.  N.  and  George  S.  Gray 
executed  a  deed  of  trust  to  A.  and  A.  E.  Sparboro,  Trustees, 
for  the  same  Block,  both  instruments  referring  to  Map 
Map  "A."  On  March  2,  1908,  Gray  Brothers'  Crushed  Rock 
Company  executed  a  mortgage  on  Block  14,  describing  it 
as  bounded  by  Diamond,  Castro,  Beacon  and  Thirtieth 
streets.  There  is  no  record  of  any  attempt  made  by  the 
Castro   Street  Land  Company  to  revoke  their  dedication. 

From  the  foregoing  facts,  I  beg  to  advise  you  that 
Beacon  street  between  Diamond  and  Castro  streets  is  a 
public  street  of  the  City  and  County  of  San  Francisco,  duly 
dedicated  as  such,  and  that  H.  N.  Gray  and  George  S.  Gray 
and  Gray  Brothers'  Crushed  Rock  Company  have  no  title 
thereto  and  are,  by  their  admissions,  estopped  from  denying 
the   dedication   of   Beacon   street. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 

City  Engineer. 
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Case  of  Henry  Schmidt,  Reduced  by  Consent  From  Captain 
to  Hoseman  in  Fire  Department. — Advising  as  to 
Present  Status. 

San  Francisco,  Cal.,  February  19.  1909. 

Gentlemen :  I  am  in  receipt  of  yours  of  even  date 
wherein  you  ask  to  be  advised  as  to  the  status  of  Henry 
Schmidt,  a  member  of  the  Fire  Department. 

The  facts  of  the  case  are  that  in  January,  1900,  Schmidt 
was  made  a  Captain  in  the  Department  under  the  provisions 
of  the  Charter ;  that  in  January,  1902,  at  his  own  request,  he 
was  reduced  to  the  rank  of  hoseman,  which  rank  and  posi- 
tion he  held  until  February,  1905,  when  he  was  temporarily 
assigned  to  the  rank  of  Captain,  there  being  no  eligible  list 
of  Captains  from  which  appointments  could  be  then  made ; 
that  on  August  9,  1907,  he  was  appointed  Captain  in  the 
Department  without  certification  and  without  the  approval 
of  the  Civil  Service  Commission,  said  Commission  holding 
that  he  was  not  entitled  to  promotion  inasmuch  as  he  was 
not  upon  the  eligible  list  of  Captains;  that  thereafter  and 
until  the  present  date  he  has  held  the  position  of  Captain, 
without  the  approval  of  the  Civil  Service  Commission,  by 
reason  of  a  temporary  restraining  order  issued  from  Depart- 
ment One  of  our  Superior  Court ;  that  this  restraining  order 
was  dissolved  on  the  17th  day  of  February,  1909,  leaving 
the  Commission  free  to  take  action  in  the  premises. 

Upon  the  foregoing  state  of  facts  we  must  conclude ;  first, 
that  since  January,  1902,  Schmidt  has  held  the  rank  of  hose- 
man in  the  Department ;  second,  that  the  action  of  the  Board 
in  February,  1905,  amounted  merely  to  an  assignment  to 
perform  certain  duties  without  any  change  in  rank ;  third, 
that  the  action  of  the  Board  in  August,  1907,  in  appointing 
Schmidt  a  Captain,  was  illegal  and  void ;  that  there  was  no 
change  of  rank  and  that  he  gained  no  additional  rights 
thereunder;  fourth,  that  the  action  of  the  Court  in  dissolving 
the  restraining  order  removes  the  bar  from  your  Board  to 
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take  the  necessary  proceedings  to  place  Schmidt  in  the 
position  to  which  he  has  been  entitled  ever  since  January, 
1902,  i.  e.,  that  of  hoseman. 

As  was  said  by  the  Court,  at  the  hearing  of  the  order  to 
show  cause,  the  question  of  the  validity  of  the  act  of  the 
Board  of  Fire  Commissioners  in  reducing  Schmidt  to  the 
rank  of  hoseman  in  January,  1902,  cannot  be  raised  at  this 
time,  he  having  consented  and  acquiesced  in  the  action  of 
the   Board. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 
Board   of   Fire   Commissioners. 


Pixley  Avenue,  in  Western  Addition  Block  343,  Is  a  Public 
Street  if  Accepted  by  User. 

San  Francisco,  Cal.,  February  19,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
the  i6th  inst.,  as  follows: 

"This  Board  respectfully  requests  you  to  advise  it  as  to 
the  official  width  of  Pixley  avenue  in  Western  Addition, 
Block  No.  343,  in  view  of  conflicting  claims  concerning  its 
official  width,  as  will  appear  by  a  petition  of  a  number  of 
owners  of  property  fronting  on  said  avenue,  filed  in  the 
office  of  this  Board  on  January  12,  1909,  wherein  and 
whereby  they  request  the  straightening  and  widening  of  the 
same  to  the  full  width  of  35  feet,  and  which  said  petition 
is  herewith  enclosed,  together  with  a  report  relative  to  such 
petition,  filed  by  the  City  Engineer  of  date  February 
4,    1909." 

Pixley  avenue  is  described  as  follows : 

Commencing  at  a  point  on  the  westerly  line  of  Fillmore 
street,  distant  thereon  120  feet  northerly  from  the  northerly 


290 


line  of  Filbert  street;  running  thence  northerly  and  along 
said  westerly  line  of  Fillmore  street  35  feet ;  thence  at  right 
angles  westerly  412  feet,  6  inches  to  the  easterly  line  of 
Steiner  street ;  thence  at  right  angles  southerly  and  along 
said  line  of  Steiner  street  35  feet  and  thence  at  right  angles 
easterly  412  feet,  6  inches  to  the  westerly  line  of  Fillmore 
street  and  the  point  of  commencement. 

Being  part  of  Western  Addition,  Block  No.  343. 

The  easterly  portion  included  within  the  Rickett  claim 
was  dedicated  as  a  street  by  deeds  from  Frank  M.  Pixley 
and  the  adoption  of  the  Official  Map  showing  the  street 
running  through  the  block. 

The  balance  being  35  feet  on  Steiner  street,  running 
easterly  46  feet,  9  inches  on  the  northerly  line  and  43  feet, 
6  inches  on  the  south  line  was  dedicated  as  to  the  southerly 
17  feet,  6  inches  by  deed  from  Emilie  Lyons  to  Charles  M. 
Lindsay,  dated  December  20,  1900,  and  recorded  December 
24,  1900.     (1900  Deeds,  page  48.) 

The  northerly  17  feet,  6  inches  was  never  offered  for 
dedication  by  deed. 

This  office  is  not  advised  as  to  the  facts  in  relation  to  a 
use  by  the  public  of  that  portion  of  Pixley  avenue,  com- 
mencing at  a  point  on  the  easterly  line  of  Steiner  street  120 
feet  southerly  from  Greenwich  street,  running  thence 
southerly  17  feet,  6  inches  and  running  easterly  by  a  depth 
of  46  feet,  9  inches  on  the  northerly  line  of  said  Pixley 
avenue,  but  if  the  facts  should  show  such  use  for  a  period 
of  five  years  or  more,  without  objection  by  A.  Cassini  or  his 
predecessors  in  interest,  if  any,  then  an  offer  of  dedication 
is  presumed  and  the  use  by  the  public  for  that  period  would 
constitute  a  complete  acceptance.  In  that  event,  said  por- 
tion of  Pixley  avenue  is  an  open,  public  street,  dedicated  by 
user  and  accepted  by  the  public,  and  the  acquisition  thereof 
by  purchase,  condemnation  proceedings  or  otherwise  is 
unnecessary. 

Therefore,  the  erection  of  any  building  or  fence  upon 
said  portion  of  Pixley  avenue  would  constitute  a  nuisance. 
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and  your  Honorable  Board  has  the  power  to  order  the  re- 
moval of  the  same  and  to  enforce  compliance  with  said 
order  by  summarily  removing  said  building  or  fence. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 
Board  of  Public  Works. 


Bond  Under  Section  328  of  Building  Law  Is  Liable  for 
Electrical  Inspection  Fees. 

San  Francisco,  Cal.,  February  23,  1909. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
January  i8th,  in  which  you  ask  whether  or  not  the  bond 
referred  to  in  Section  328  of  Ordinance  No.  31  (the  Building 
Law)  is  liable  for  fees  accrued  in  your  Department  for 
mspection  of  wiring  when,  for  any  reason,  the  contractor 
does  not  pay  the  same. 

Section  328  of  the  Building  Law  provides  as  follows : 

"Every  corporation,  co-partnership  or  individual  engaged 
in  conducting  the  business  of  placing,  installing  or  operating 
electrical  wires,  appliances,  apparatus  or  construction  in  or 
on  buildings  in  the  City  and  County  of  San  Francisco  before 
registration  shall  give  a  bond  to  the  State  of  California  in 
the  sum  of  $1,000,  with  good  and  sufficient  security,  for 
the  faithful  compliance  with  the  provisions  of  this  Ordi- 
nance, and  said  bond  shall  be  approved  by  and  filed  with  the 
Chief  of  the  Department  of  Electricity." 

Section  331  of  the  Building  Law  provides  as  follows: 

"Every  corporation,  co-partnership,  association  or  indi- 
vidual, or  agent  thereof,  placing  or  installing  electrical  wires, 
appliances,  apparatus,  construction  or  equipment  in,  on  01 
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about  any  building,  or  other  structure,  in  the  Cit}'  and 
County  of  San  Francisco,  shall,  before  a  certificate  of  inspec- 
tion, as  provided  for  in  Section  324  of  this  Ordinance,  is 
issued  by  the  Department  of  Electricity  for  the  said  City 
and  County,  pa}^  to  the  Department  of  Electricity  for  such 
inspection  the  following  fees,  viz. :"  etc.,  etc. 

Inasmuch  as  the  bond  under  the  terms  of  Section  328  is 
given  for  the  faithful  compliance  with  the  provisions  of 
Ordinance  No.  31,  I  advise  you  that  the  bond  properly 
executed  in  accordance  with  Section  328  is  liable  for  those 
inspection  fees  which  are  provided  for  in  said  Ordinance, 
Section  331. 

I  return  herewith  sample  bond  which  you  submitted  for 
our  inspection. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 
Department  of  Electricity. 


Taxes. — Procedure      to       Collect      Unsecured       Personal 

Property  Tax. 

San  Francisco,  Cal.,  March  3,   1909. 

Dear  Sir:  Referring  to  your  communication  of  Jan- 
uary 19th,  wherein  you  say : 

"Please  instruct  me  as  to  the  proper  course  of  action  on 
my  part  to  comply  with  Section  3790  of  the  Political  Code. 
Do  Sections  3791,  3792  and  3793  apply  to  the  Tax  Collector 
as  well  as  to  the  Assessor  whose  name  is  mentioned  in 
Section  3793?" 

The  Tax  Collector's  power  to  seize  and  sell  unsecured 
personal  property  for  taxes  is  contained  in  the  Political 
Code,  Section  3790.  The  procedure  on  this  sale  is  found  in 
Sections  3791,  3792,  3794,  3795  and  3796. 
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Section  3793  as  originally  enacted  constituted  a  part  of 
this  procedure,  providing  that  the  Tax  Collector  "may- 
charge  in  each  case  the  sum  of  three  dollars,"  etc. 

In  1895  (Statutes  and  Amendments  1895,  page  330) 
Section  3790  was  amended,  and,  among  other  changes,  the 
word  "Assessor"  was  substituted  for  "Tax  Collector,"  giving 
the  "Assessor"  the  right  to  seize  and  sell  unsecured  per- 
sonal property  for  taxes  during  a  certain  stated  interval. 

At  the  same  session  of  the  Legislature  (Statutes  and 
Amendments  1895,  page  330)  Section  3793  was  amended  as 
follows:  the  word  "Assessor"  was  substituted  for  "Tax 
Collector,"  thus  enabling  the  Assessor  to  "charge  in  each 
case  the  sum  of  three  dollars"  for  seizing  or  selling  personal 
property,  as  required  by  Section  3790. 

In  1901  (Statutes  and  Amendments  1901,  page  649)  Sec- 
tion 3790  was  again  amended,  requiring  the  Tax  Coltector 
"at  any  time  after  receiving  from  the  County  Auditor  the 
books,"  etc.,  etc.  (i.  e.,  after  the  second  Monday  in  October) 
"to  collect  the  taxes  due  on  personal  property,  except  when 
real  estate  is  liable  therefor,  by  seizure  and  sale  of  any 
personal  property  owned  by  the  delinquent." 

But  the  Legislature  did  not,  at  the  same  time,  nor  have 
they  since,  up  to  the  beginning  of  the  present  session, 
amended  Section  3793,  so  as  to  authorize  the  Tax  Collector, 
rather  than  the  Assessor,  to  make  the  charges  for  so  seizing 
and  selling  personal  property.  As  the  Political  Code  now 
stands,  therefore,  the  Tax  Collector  is  required,  under  Sec- 
tion 3790,  Political  Code,  "after  receiving  from  the  County 
Auditor  the  assessment  books  in  pursuance  of  the  provisions 
of  Section  3732  of  the  Political  Code"  (i.  e.,  after  the 
second  Monday  in  October)  "to  collect  the  taxes  due  on 
personal  property  except  when  real  estate  is  liable  therefor, 
by  seizure  and  sale  of  any  personal  property  owned  by  the 
deHnquent."  But  there  is  no  provision  in  the  Political  Code 
authorizing  the  Tax  Collector  to  make  any  charge  for  this 
work.     That  is,  Sections  3790,  3791,  3792,  3794,  3795  and 
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379^  will   apply   to   the   Tax   Collector,   but   Section   3793 
does  not. 

The  Sections  of  the  Political  Code  under  which  the 
Assessor  is  authorized  to  seize  and  sell  unsecured  personal 
property  for  taxes,  at  the  time  of  making  the  assessment, 
or  at  any  time  thereafter  before  the  first  Monday  of  August, 
are  Sections  3820,  3821  and  3822. 

Referring  to  the  second  portion  of  your  communication : 

"Is  is  possible  or  practicable  to  call  persons  assessed  for 
unsecured  personal  property  taxes  before  a  Court  on  an 
order  of  examination  to  determine  their  ownership  of  any 
or  particular  property  with  the  view  to  seize  said  property 
and  sell  same  to  pay  unsecured  personal  property  tax." 

The  only  provision  for  such  an  order  of  examination, 
as  is  above  suggested,  is  found  in  those  Sections  of  the 
Code  of  Civil  Procedure  which  authorize  such  a  proceeding 
after  a  judgment  has  been  obtained  in  an  action  and  re- 
turned unsatisfied.  Therefore  it  would  first  be  necessary 
to  procure  a  judgment  for  the  taxes  due.  But  (without 
considering  Section  3808,  Political  Code,  which  applies  when 
a  person  removes  from  one  County  to  another  after  being 
assessed  on  personal  property)  there  is  no  provision  within 
the  Political  Code  for  the  bringing  of  a  suit  for  unsecured 
personal  property  taxes. 

The  only  method  found  in  the  Political  Code  for  forcing 
the  payment  of  unsecured  personalty  taxes  is,  as  above 
described,  by  seizure  and  sale  by  the  Assessor  of  property, 
under  Sections  3820,  3821  and  3822,  before  the  first  Monday 
in  August ;  and  by  the  Tax  Collector  after  the  second 
Monday  in  October,  under  Section  3790  and  following. 

I  have  found  no  case  in  the  California  Reports,  ruling  on 
the  question  of  the  right  of  the  State  or  the  City  to  sue  for 
unsecured  personal  property  taxes.  But  it  has  been  held  in 
some  of  the  States  that  the  imposition  and  assessment  of  a 
tax  creates  a  legal  obligation  to  pay,  upon  which  the  law 
will  give  a  right  of  action,  although  the  Statute  has  given 
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a    special    remedy,    such    as    our    Statutes    as    above    de- 
scribed gives. 

It  would  seem  that  the  California  Courts  might  well 
follow  this  rule,  and,  if  such  should  be  the  case,  the  right 
to  an  order  of  examination  would  follow,  upon  a  judgment 
being  procured,  and  returned  unsatisfied. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 
Tax  Collector. 


Premiums  on  Bonds. — Which  Bonds  Are  to  Be  Paid  for 

by  the  City. 

San  Francisco,  Cal.,  March  3,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from  the 
Finance  Committee  of  your  Department  requesting  me  to 
advise  your  Department  if  I  do  not  consider  that  the  Board 
of  Health  has  authority  independent  of  the  Board  of  Super- 
visors to  expend  funds  for  the  purpose  of  paying  the 
premium  upon  bonds  required  from  responsible  heads  of 
your  Department,  such  as  Health  Officer,  General  Sanitary 
Officer,  Superintendent  of  the  Relief  Home,  Warden  of  the 
City  and  County  Hospital  and  the  General  Surgeon  of  the 
Isolation  Hospital. 

Section  7,  Article  XV,  of  the  Charter,  provides: 

"Every  Board,  Department  or  officer  may  require  of 
their  deputies,  clerks  or  employes,  bonds  of  indemnity  with 
sufficient  sureties  for  the  faithful  performance  of  their 
duties." 

In  Section  2  of  the  same  Article  it  is  in  part  provided : 

"In  all  cases  of  elective  officers,  officers  appointed  by  the 
Mayor  and  officers  whose  bonds  arc  fixed  by  the  Charter, 
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the  premium  or  charge  of  such  bonds  shall  be  paid  by  the 
City  and  County." 

Section  i  and  a  portion  of  Section  2  of  the  same  Article 
enumerates  the  officers  who  are  obliged  by  the  Charter  to 
give  official  bonds.  The  officials  named  in  your  communi- 
cation of  whom  official  bonds  have  been  required  by  the 
Department  of  Public  Health,  are  not  those  named  in  the 
Sections  referred  to.  Therefore  they  are  not  "officers  whose 
bonds  are  fixed  by  the  Charter,"  nor  are  they  elective 
officers  or  officers  appointed  by  the  Mayor.  Consequently 
the  premiums  or  charges  for  their  bonds  are  not  to  be  paid 
by  the  City  and  County.  This  results  from  the  familiar  rule 
of  statutory  construction  that  where  certain  persons  coming 
w^ithin  a  general  class  are  enumerated  in  a  Statute,  all  other 
persons  of  the  same  general  class  are  thereby  excluded. 

The  question,  therefore,  as  to  who  has  authority  to  make 
the  expenditure  is  immaterial  and  does  not  enter  into  the 
case,  the  expenditure  being  unauthorized  by  the  Charter. 
Expenditures  made  by  any  of  the  officials  or  Departments  of 
the  City  government  are  governed  by  the  same  rule.  They 
must  be  legal  expenditures  and  are  subject  to  the  limitations 
of  the  law  and  the  Charter.  The  power  given  to  any  Board 
or  official  to  make  expenditures  is  not  an  unlimited  power, 
and  no  Board,  Department,  or  officer,  has  authority  to 
make  an  illegal  expenditure. 

I,  therefore,  advise  you  that  the  officials  named  in  your 
communication  are  not  entitled  to  have  the  premiums  on 
their  bonds  paid  by  the  City  and  County,  and  that  no 
Department  or  official  of  the  City  government  has  power 
or  authority  to  order  the  payment  of  the  same  out  of  the 
public  funds. 

Respectfully, 

PERCY    V.    LONG, 
City  Attorney. 
Department  of  Public  Health. 
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Registered  Bonds  Cannot,  by  the  Treasurer,  Be  Changed 
Back  to  Coupon  Bonds. 

San  Francisco,  Cal.,  March  5,  1909. 

Sir :  I  have  your  request  for  an  opinion  as  to  whether  a 
Registered  Bond  can  be  made  a  Coupon  Bond  upon  cancella- 
tion of  the  registration.  Your  communication  reads  as 
follows : 

"Will  you  kindly  inform  this  office  whether  a  Registered 
Bond  can  be  made  a  Coupon  Bond  upon  cancellation  of  the 
registration? 

"Owners  of  Registered  Bonds  have  made  inquiry  to  find 
out  whether  the  Coupons  have  been  actually  cancelled,  and, 
owing  to  the  above  doubt,  the  office  has  hesitated  about 
cancelling  them  for  the  reason  that  when  a  Coupon  is  once 
cancelled,  it  loses  its  value. 

"The  custom  in  this  office  in  the  past  has  been  to  cancel 
the  Coupons  when  they  fell  due,  and  if  we  have  erred  in 
our  interpretation  of  the  law,  we  shall  be  very  pleased  to 
have  your  advice." 

I  have  been  unable,  after  considerable  search,  to  find  any 
decisions  bearing  even  remotely  upon  the  subject,  and  must, 
therefore,  rely  solely  upon  my  own  interpretation  of  the 
terms  of  the  Charter  regarding  the  registration  of  bonds. 

Section  10  of  Article  XII,  of  the  Charter,  provides : 

"Whenever  the  owner  of  any  Coupon  Bond,  or  of  any 
bond  payable  to  bearer,  already  issued  or  hereafter  issued 
by  the  City  and  County  shall  present  any  such  bond  to 
the  Treasurer  with  a  request  for  the  conversion  of  such 
bond  into  a  Registered  Bond,  such  Treasurer  shall  cut  off 
and  cancel  the  coupons  of  any  such  Coupon  Bond  so  pre- 
sented, and  shall  stamp,  print,  or  write,  upon  such  Coupon 
Bond,  or  such  other  bond  payable  to  bearer,  so  presented, 
either  upon  the  back  or  upon  the  face  thereof,  as  may  be 
convenient,  a  statement  to  the  effect  that  the  said  bond  is 
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registered  in  the  name  of  the  owner,  and  that  thereafter  the 
interest  and  principal  of  said  bond  are  payable  to  the  regis- 
tered owner.  Thereafter,  and  from  time  to  time,  any  such 
bond  may  be  transferred  by  such  registered  owner  in  person, 
or  by  attorney  duly  authorized  on  presentation  of  such  bond 
to  Treasurer,  and  the  bond  he  again  registered  as  before,  a 
similar  statement  being  stamped,  printed  or  written  thereon. 
Such  statement  stamped,  printed  or  written  upon  any  such 
bond  may  be  in  substantially  the  following  form : 

"(Date ,  giving  month,  year  and  day.) 

This  bond  is  registered  pursuant  to  Charter  of  the  City 
and  County  of  San  Francisco,  State  of  California,  in  the 

name  of  (here  insert  name  of  owner),  and  the 

interest  and  principal  thereof  are  hereafter  payable  to  such 
owner.    ,  Treasurer. 

"After  any  bond  shall  have  been  registered  as  aforesaid, 
the  principal  and  interest  of  such  bond  shall  be  payable  to 
the  registered  owner.  Such  Treasurer  shall  keep  in  his 
office  a  book,  or  books,  which  shall,  at  all  times,  show  what 
bonds  are  registered  and  in  whose  names,  respectively." 

The  main  object  of  this  provision  of  the  Charter  is  to 
protect  the  holders  of  the  bonds  of  the  municipality  against 
third  parties.  The  cancellation  of  the  cupons  is  the  essen- 
tial part  of  the  conversion  of  the  Coupon  Bond  into  a 
Registered  Bond,  as  the  purpose  of  the  change  is  to  destroy 
the  negotiability  of  the  Coupon  Bond.  The  interest  is 
payable  to  the  holder  of  the  coupon  upon  presentation,  and 
payment  can  be  enforced  by  the  holder  against  the  City. 
As  a  protection  to  the  owner,  the  Charter  gives  him  the 
option  of  having  his  bond  registered  so  that  thereafter  the 
interest  and  principal  are  payable  only  to  the  owner.  The 
negotiability  of  the  bond  is  destroyed  by  the  provision  that 
thereafter  such  Registered  Bond  can  be  transferred  only 
upon  presentation  to  the  Treasurer. 

It  would  seem,  therefore,  that  the  registering  of  the  bonds 
and  the  cancellation  of  the  coupons  constitute  one  act  which 
completely  alters  the  character  of  the  bonds. 
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There  is  nothing  in  the  Charter  authorizing  the  Treasurer 
to  retain  the  coupons  uncancelled  until  the  time  they  become 
due,  and  in  the  absence  of  such  authority,  I  should  say  that 
the  coupons  must  be  cancelled  when  the  bonds  are  issued 
as  Registered  Bonds.  Such  a  proceeding  not  only  protects 
the  registered  holder  of  the  bond  from  those  who  might 
obtain  possession  of  the  coupons,  but  protects  the  Treasurer 
as  well.  Furthermore,  I  am  of  the  opinion  that  if  the 
Treasurer  were  to  change  a  Registered  Bond  back  to  a 
Coupon  Bond,  it  would  be  in  effect  an  issuance  of  a  new 
bond,  and  this  the  Treasurer  is  without  power  to  do. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 

The  Treasurer. 


Playground    Commission    Has    No    Control    Over    City 

Engineer. 

San  Francisco,  Cal.,  March  8,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  of 
December  4,  1908,  in  which  Mr.  John  W.  Sweeney,  of  the 
Playground  Commission,  inquires  as  follows : 

"I  am  directed  to  inquire  of  your  office  what  rights  the 
Playground  Commission  has  in  the  premises  regarding  the 
City  Engineer's  office;  also  the  City  Architect's  office. 

"Is  it  optional  with  either  Department  to  lend  its  services 
to  any  work  of  public  property  benefits  that  the  Playground 
Commission  may  determine  a  necessity?" 

The  appointment  and  duties  of  the  City  Engineer  and  of 
such  architects  as  are  employed  by  the  Board  of  Public 
Works  are  provided  for  in  that  part  of  the  Charter  which 
deals  with  the  Department  of  Public  Works,  i.  e..  Article 
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VI.  This  makes  clear  the  purpose  of  the  Charter  to  make 
the  City  Engineer  and  such  architects  directly  responsible 
to  that  Board,  and  subject  to  its  orders. 

The  appointment  of  an  Architect  is  provided  for  in 
Article  VI,  Chapter  I,  Section  3,  as  follows: 

"The  Board  may  employ  such  clerks,  superintendents, 
inspectors,  engineers,  surveyors,  deputies,  architects  and 
workmen  as  shall  be  necessary  to  a  proper  discharge  of  their 
duties  under  this  Article,  and  fix  their  compensa- 
tion.    *     *     *  " 

Article  VI,  Chapter  I,  Section  11,  of  the  Charter,  provides 
for  the  employment  of  a  City  Engineer: 

"The  Board  shall  appoint  a  Civil  Engineer  of  not  less  than 
five  years'  practical  experience  as  such,  who  shall  be 
designated  the  City  Engineer.  He  shall  hold  his  office  at 
the  pleasure  of  the  Board. 

"He  shall  perform  all  the  civil  engineering  and  surveying 
required  in  the  prosecution  of  the  Public  works  and  im- 
provements done  under  the  direction  and  supervision  of 
said  Board,  and  shall  certify  to  the  progress  and  comple- 
tion of  the  same,  and  do  such  other  surveying  or  other  work 
as  he  may  be  directed  to  do  by  said  Board  or  by  the  Super- 
visors.    *     *     *  " 

It  will  be  noted  that  the  City  Engineer  holds  his  office 
"at  the  pleasure  of  the  Board"  (of  Public  Works)  ;  and 
that  he  is  required  to  perform  work  "done  under  the  direc- 
tion and  supervision  of  said  Board  *  *  *  and  do  such 
other  surveying  or  other  work  as  he  may  be  directed  to  do 
by  said  Board  or  by  the  Supervisors."  This  gives  the  Board 
of  Public  Works  and  the  Board  of  Supervisors  direct  control 
over  the  City  Engineer.  This  control  of  the  Supervisors  is 
more  specifically  given  in  Section  9,  Article  VI,  Chapter  I : 

"The  Board  of  Public  Works  shall  have  charge,  superin- 
tendence and  control,  under  such  Ordinances  as  may  from 
time  to  time  be  adopted  by  the  Supervisors  of  etc.    *    *    *  " 
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Further,  in  Section  12  of  Chapter  I,  Article  VI,  it  is 
definitely  stated  that  he  shall  serve  the  Board  of  Public 
Works  exclusively. 

Section  12  reads: 

"He  shall  serve  the  Board  exclusively  and  shall  not  be 
engaged  in  any  other  business  while  he  is  in  its 
service.*  *  *  The  Board  shall,  by  resolution,  establish 
fees  and  charges  for  the  services  to  be  performed  by  the  City 
Engineer  for  persons,  companies  and  corporations.    *    *    *  " 

The  Board  has,  under  this  Section,  passed  Resolution  No. 
3390  (New  Series)  establishing  the  official  fees  for  surveying 
lots  for  private  property,  and  for  street  work  for  private 
parties. 

When  Article  XlVa,  creating  the  offices  of  Playground 
Commissioners,  was  added  to  the  Charter  as  an  amend- 
ment in  1907,  express  provision  was  made  for  the  proper 
engineering  work  to  be  done  for  this  Commission,  it  evi- 
dently having  been  foreseen  that  the  Commission  could  not 
of  right  call  upon  the  City  Engineer  or  City  Architect  to  do 
this  work.  The  Park  Commissioners  are  given  a  corre- 
sponding power.     (Charter,  Article  XIV,  Section  6.) 

The  portion  of  Article  XlVa  which  gives  to  the  Play- 
ground Commissioners  this  authority  to  engage  engineers, 
etc.,  is  Section  5,  which  reads : 

"The  Commissioners  shall  have  complete  and  exclusive 
control,  management  and  direction  of  the  aforesaid  play- 
grounds and  recreation  centers,  and  the  exclusive  right  to 
erect  and  to  superintend  the  erection  of  buildings  and 
structures  thereon,  and  to  that  end  they  may  employ  super- 
intendents, surveyors,  engineers,  laborers,  and  other  em- 
ployes and  assistants  and  prescribe  and  fix  their  duties, 
authority  and  compensation.     *     *     *  " 

I,  therefore,  advise  you  that  the  City  Engineer  and  such 
architects  as  are  employed  by  the  Board  of  Public  Works 
are  under  the  supervision  and  direction  of  that  Board,  and 
of  the   Board  of  Supervisors,   who  may  control  by  Ordi- 
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nance.  It  is,  therefore,  within  the  discretion  of  said  Boards 
to  order  said  officials  to  perform  services  for  the  Play- 
ground Commissioners,  but  the  Playground  Commissioners 
have  no  authority  to  so  order  the  work  to  be  done. 

Respectfully, 

PERCY   V.    LONG, 
Playground  Commissioners.  City  Attorney. 


Hostlers'  Salary  in  Fire  Department  Is  $ioo  per  Month. — 
Back  Excess  Pay  Cannot  Be  Recovered  From  the 
Hostlers. 

San  Francisco,  Cal.,  March  9,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
March  3rd,  from  which  the  following  state  of  facts  appear : 
That  under  the  provision  of  the  Charter  the  hostlers  em- 
ployed in  said  Fire  Department  stables  accepted  a  salary 
of  sixty  ($60.00)  dollars  per  month  until  some  time  in  1903, 
when  the  then  existing  Board  of  Fire  Commissioners  re- 
classified the  "hostlers"  as  "stablemen,"  fixing  their 
salaries  at  seventy-five  ($75)  dollars  per  month,  and  subse- 
quently raised  the  salaries  to  eighty-five  ($85)  dollars  per 
month ;  that  at  the  election  in  the  fall  of  1907,  an  amend- 
ment to  the  Charter  was  adopted  whereby  the  salaries  of 
hostlers  in  the  Fire  Department  were  fixed  at  one  hundred 
($100)  dollars  per  month.  Upon  these  facts  you  ask  to 
be  advised: 

"First — Was  the  action  of  the  Board  of  Fire  Commis- 
sioners taken  in  1903,  whereby  these  hostlers  were  re- 
classified as  stablemen  and  their  wages  increased,  a  legal 
action,  or  was  it  illegal? 

"Second — If  the  action  of  the  Commissioners  in  1903  was 
illegal,  then  it  naturally  follows  that  the  so-called  'stable- 
men' are  hostlers,  and  are  entitled  to  hostlers'  pay,  but  it 
also  follows  that   it  is  the  duty  of  the  present   Board  to 
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recover,  if  possible,  the  moneys  that  were  illegally  paid  out 
under  the  guise  of  stablemen. 

"Will  you  kindly  suggest  the  proper  course  open  to  the 
present  Board  for  such  recovery?" 

In  reply  to  the  first  interrogatory  you  are  advised  that  the 
Board  of  Fire  Commissioners  is  without  authority  to  make 
any  classification  of  the  employes  of  the  Department ;  the 
duty  of  classif3nng  the  places  of  employment  in  all  the  offices 
and  Departments  of  the  City  subject  to  Civil  Service  is 
imposed  upon  the  Civil  Service  Commissioners  by  Section 
2,  Article  XIII,  of  the  Charter.  The  classifications  made 
by  such  Board  are  final  and  must  be  followed  by  the  ap- 
pointing officer  or  Department. 

In  the  case  of  members  of  the  Police  and  Fire  Depart- 
ments, however,  the  Charter  takes  from  the  Civil  Service 
Commissioners  a  great  deal  of  this  power  of  classification 
by  specifically  classifying  a  large  number  of  the  employes  of 
these  Departments  and  fixing  their  salaries.  The  men  re- 
ferred to  in  your  communication  are  hostlers.  No  pro- 
visions are  made  in  the  Charter  for  the  appointment  of 
stablemen.  Such  being  the  case,  they  are  entitled  to  receive 
one  hundred  ($ioo)  dollars  per  month  as  salary,  such  being 
the  salary  fixed  by  the  Charter  amendment  of  1907. 

In  reply  to  your  second  interrogatory,  I  am  unable  to 
advise  you  as  to  the  method  of  procedure  to  recover  back 
the  excess  of  the  salary  which  was  paid  these  men  since 
1903.  A  great  part  of  it,  of  course,  would  be  barred  by  the 
Statute  of  Limitations.  The  salaries  were  paid  to  the  men 
by  the  Treasurer,  upon  warrants  approved  by  the  Fire 
Commissioners,  and  audited  by  the  Auditor,  and  if  any  re- 
covery were  to  be  had,  I  should  say  it  would  come  from 
those  officials  who  illegally  authorized  the  payments,  and 
not  from  the  men  who  did  nothing  more  than  accept  the 
salaries  offered  them  by  their  employers. 

Respectfully, 

PERCY   V.    LONG, 
Board  of  Fire  Commissioners.  City  Attorney. 
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Saloons  "Newly  Established"  and  so  Barred  Within  150 
Feet  of  a  School  or  Church,  Do  Not  Include  Trans- 
ferred Saloon  Licenses. 

San  Francisco,  Cal.,  March  10,  1909. 

Gentlemen :  You  ask  for  an  interpretation  of  Section  6, 
of  Ordinance  No.  625  (New  Series),  adopted  by  the  Board 
of  Supervisors  December  7,  1908.  The  Section  reads  as 
follows : 

"No  permit  shall  be  granted  to  conduct  any  newly  estab- 
lished place  or  saloon  where  liquor  is  sold,  to  be  consumed 
upon  the  premises,  when  the  same  is  located  with  150  feet 
of  a  church  or  school." 

You  ask  if  the  words  "newly  established  place  or  saloon" 
mean  "a  place  that  is  in  existence  and  the  licensee  transfers 
the  permit  to  some  other  party  to  continue  that  business, 
or  if  it  means  that  your  Board  is  justified  in  granting  a  per- 
mit for  premises  located  within  150  feet  of  a  church  or  school 
which  was  formerly  occupied  as  a  saloon  and  closed," 

I  am  of  the  opinion  that  the  purpose  of  the  Section  is  to 
protect  the  rights  of  those  who  were  engaged  in  the  saloon 
business  at  the  time  of  the  passage  of  the  Ordinance  by 
limiting  the  power  of  the  Police  Commissioners  of  refusing 
permits  upon  these  grounds  to  such  persons  only  as  estab- 
lish a  new  business  after  the  passage  of  the  Ordinance.  It 
is  the  business  which  is  subject  to  control  and  not  the 
place  where  the  business  is  carried  on;  that  is  to  say,  the 
limitation  goes  to  the  granting  of  the  permit  and  conducting 
the  business  of  selling  liquors.  Where  the  person  transfers 
his  liquor  license  to  another  party  the  business,  of  course, 
is  continuous  and  the  transferee  succeeds  to  all  the  rights 
of  the  original  party,  but  where  the  licensee  discontinues 
his  business  and  closes  his  saloon,  I  am  of  the  opinion  that 
the  benefits  of  the  above  Section  would  not  apply  to  a  party 
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seeking  a  license  to  occupy  the  same  place,  unless  he  could 
show  a  continuation  of  the  business  of  the  original  licensee. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Board  of  Police  Commissioners. 


Citizenship  Required  of  Auctioneers. — One   Auctioneering 
His  Own  Goods  Is  an  "Auctioneer." 

San  Francisco,  Cal.,  March  17,  1909. 

Dear  Sir :  I  am  in  receipt  of  your  favor  of  the  3d  instant 
in  which  you  ask  whether  a  person  not  a  citizen  of  Cali- 
fornia is  entitled  to  have  issued  to  him  an  auctioneer's 
license. 

The  Political  Code  of  California,  Section  3284,  reads : 

"Any  citizen  of  this  State  may  become  an  auctioneer  for 
the  County  in  which  he  resides,  and  is  authorized  to  sell 
real  and  personal  property  at  public  auction,  on  giv- 
ing a  bond  in  accordance  with  the  provisions  of  this  Article 
for  the  faithful  performance  of  his  duties,  and  on  the  pay- 
ment of  the  license  therefor." 

The  words  "any  citizen"  are  exclusive,  and  under  that 
portion  of  the  Section  one  not  a  citizen  is  not  entitled  to 
become  an  auctioneer.  "The  express  mention  of  one  thing 
implies  the  exclusion  of  another."  (Brown's  Legal  Maxim, 
page  626,  6th  Am.  Ed.,  cited  in  Duffy  vs.  Greenebaum,  72 
Cal.,  at  159.)  (See  also  Lee  vs.  Murphy,  119  Cal.,  at  373; 
Gray  vs.  Dixon,  83  Cal.,  at  38.) 

The  Sections  of  Chapter  XV,  Political  Code,  following 
this,  which  provide  for  the  licensing  of  auctioneers,  as,  for 
instance,  Section  3360,  which  deals  with  suits  against  those 
failing  to  take  out  a  license,  have  been  declared  by  the 
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Supreme  Court  to  be  inconsistent  with  Section  12,  of  Article 
XI,  of  the  State  Constitution,  which  declares : 

"The  Legislature  shall  have  no  power  to  impose  taxes 
upon  counties,  cities,  towns,  or  other  public  or  municipal 
corporations,  or  upon  the  inhabitants  or  property  thereof, 
for  county,  city,  town,  or  other  municipal  purposes,  but 
may^  by  general  laws,  vest  in  the  corporate  authorities 
thereof  the  power  to  assess  and  collect  taxes  for  such  pur- 
poses." (See  People  vs.  Martin,  60  Cal.,  153;  Ex  Parte 
Campbell,  74  Cal.,  at  pages  24-5.) 

However,  under  the  well  established  rule  that  although 
a  Statute  may  be  invalid  or  unconstitutional  in  part,  the 
part  that  is  valid  will  be  sustained  where  it  can  be  separ- 
ated from  that  part  which  is  void,  the  Courts  would  doubt- 
less rule  that  Section  3284,  so  far  as  it  limits  the  calling  of 
auctioneers  in  this  State  to  "citizens,"  is  not  affected  by 
the  decisions  holding  the  later  Sections  on  auctioneers' 
licenses  invalid  on  account  of  their  repugnance  with  the 
State  Constitution,  as  above  quoted. 

You  are,  of  course,  acting  in  the  collection  of  auctioneers' 
licenses,  under  the  Ordinance  of  the  Board  of  Supervisors. 

I  advise  you  that  one  not  a  citizen  of  California  is  not 
entitled,  under  the  law  of  this  State,  to  become  an  auc- 
tioneer. 

You  ask  further,  "Is  an  auctioneer's  license  necessary  for 
one  to  sell  at  auction  only  his  own  goods,  not  the  property 
of  others?" 

Cyc,  Volume  IV,  page  1040,  says  : 

"A  persons  who  sells  his  own  goods  at  public  auction  is 
an  auctioneer  within  the  meaning  of  a  Statute  requiring  an 
auctioneer  to  procure  a  license." 

Under  this  text,  the  case  of  City  of  Goshen  vs.  Kern  (63 
Ind.,  468)  is  cited.  Quoting  from  the  decision  in  that  case, 
page  473 : 
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"It  is  earnestly  insisted  by  the  appellee's  counsel,  that 
the  appellant's  complaint  was  bad  on  the  demurrer  thereto, 
because  it  was  alleged  in  the  complaint,  that  the  goods, 
wares  and  merchandise,  for  the  sale  of  which  the  appellee 
was  charged  with  performing  "the  business  of  an  auc- 
tioneer," were  "then  and  there  belonging  to,  and  in  the 
possession  of,  the  defendant,"  the  appellee.  Upon  this  point 
the  argument  of  the  counsel  is  founded  upon  one  of  the 
definitions  of  the  word  "auctioneer,"  in  Bouvier's  Law  Dic- 
tionary, as  follows :  "A  person  authorized  by  law  to  sell 
the  goods  of  others  at  public  sale."  If  the  term  "auction- 
eer" had  no  other  meaning  than  the  limited  one  just  given 
it,  the  argument  of  counsel  would  be,  perhaps,  well  founded ; 
but  Bouvier  also  defines  an  auctioneer  as  "One  who  con- 
ducts a  public  sale  or  auction."  In  Burrill's  Law  Diction- 
ary, an  auctioneer  is  defined  as  "One  who  conducts  an 
auction  or  public  sale" ;  and  again,  as  "A  person  who  is 
authorized  to  sell  goods  or  merchandise  at  public  auction 
or  sale,  for  a  recompense,  or  (as  is  commonly  called)  a  com- 
mission." In  Wharton's  Law  Dictionary,  auctioneers  are 
defined  to  be  "Licensed  agents  appointed  to  sell  property 
and  to  conduct  sales  or  auctions."  In  Webster's  Dictionary 
the  meaning  of  the  word  "auctioneer"  is  thus  given :  "A 
person  who  sells  by  auction ;  a  person  who  disposes  of 
goods  or  lands  by  public  sale  to  the  highest  bidder."  In 
Worcester's  Dictionary,  the  word  "auctioneer"  is  defined 
as  follows :  "One  whose  business  it  is  to  offer  property  for 
sale ;  one  who  invites  bids  at  a  sale  by  auction."  It  will  be 
seen  by  these  various  definitions  of  the  word  "auctioneer," 
by  the  best  lexicographers,  legal  and  otherwise,  or  our  lan- 
guage, that  it,  as  ordinarily  used,  has  no  such  limited  and 
confined  meaning  as  the  appellee's  counsel  have  sought  to 
give  it." 

Section  13,  C.  C,  reads : 

"Words  and  phrases  are  construed  according  to  the  con- 
text and  approved   usage  of  the  language ;   but  technical 
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words  and  phrases,  and  such  others  as  may  have  acquired 
a  peculiar  and  appropriate  meaning  in  law  *  *  *  are 
to  be  construed  according  to  such  peculiar  and  appropriate 
meaning  or  definition." 

And  identical  or  similar  language  is  used  in  the  Political 
Code,  Section  i6;  C.  C.  P.,  Section  i6;  Penal  Code,  Section 
7,  Subdivision  i6.  Section  1792,  Civil  Code,  "A  sale  by- 
auction  is  a  sale  by  public  outcry  to  the  highest  bidder  on 
the  spot." 

It  would  seem  that  the  above  statement  of  the  law  in  the 
City  of  Goshen  case  is  not  only  well  established  in  the  law, 
but  sound  in  principle,  for  it  would  be  a  simple  matter  to 
avoid  paying  the  license  provided  by  Statute  if  the  fact  of 
ownership  of  the  goods  changed  the  rule,  and  endless  dis- 
putes and  attempted  evasions  of  the  Ordinance  might  result. 

You  are  therefore  advised  that  a  license  would  be  neces- 
sary for  one  to  sell  at  public  auction  his  own  goods. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 

The  Tax  Collector. 


City  Cemetery. — Supervisors  May  Order  Removal  of  Monu- 
ments and  Vaults. 

San  Francisco,  Cal.,  March  20,  1909. 

Gentlemen :  I  am  in  receipt  of  your  request  for  an  opin- 
ion as  to  "whether  or  not  the  Board  of  Supervisors  has  the 
right  to  cause  the  removal  of  monuments  and  vaults  in  the 
City  Cemetery — 'Golden  Gate  Cemetery.'  " 

Accompanying  the  request  is  a  copy  of  Ordinance  No. 
640,  which  gives  notice  to  grantees  of  portions  of  the  City 
Cemetery,  formerly  known  as  "Golden  Gate  Cemetery,"  to 
provide  for  the  removal  on  or  before  July  i,  1909,  of  human 
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bodies  or  remains  therein.  This  Ordinance  recites  that 
Boards  of  Supervisors  in  the  past  have  assumed  to  grant 
various  benevolent  and  charitable  associations  portions  of 
said  cemetery  for  the  purpose  of  interring  therein  the  bodies 
of  their  deceased  members. 

Opinion. 

"Golden  Gate  Cemetery,"  now  known  as  the  "City  Ceme- 
tery," is  a  tract  of  land  about  two  hundred  acres  in  extent, 
which  was  reserved  under  the  Van  Ness  Ordinance  and  set 
aside  as  a  public  burying  ground.  Subsequently  a  number 
of  benevolent  associations  were  granted  various  portions 
of  said  cemetery,  such  portions  so  granted  being  used  by 
such  benevolent  associations  for  the  purpose  of  interring 
their  dead.  In  June,  1897,  an  Ordinance  was  adopted  by 
the  Board  of  Supervisors  and  approved  by  the  Mayor  pro- 
hibiting burials  within  the  City  Cemetery  after  the  ist  day 
of  January,  1898.  It  was  contended  at  that  time  that  the 
grants  made  by  the  Board  of  Supervisors  in  previous  years 
to  these  various  benevolent  associations  amounted  to  a 
grant  of  the  lands  to  such  associations,  and  that  the  Board 
of  Supervisors  could  be  restrained  from  prohibiting  any 
further  use  of  the  City  Cemetery  for  burial  purposes.  This 
contention  resulted  in  an  action  being  brought  against  the 
City  and  County  of  San  Francisco  by  "La  Societa  Italiana 
di  Mutua  Beneficienza,"  in  which  the  plaintiff  sought  to 
prevent  the  city  officials  from  interfering  with  the  burial 
in  the  City  Cemetery  of  its  dead  members.  The  Supreme 
Court  of  this  State,  in  131  Cal.,  decided  that  the  Board 
of  Supervisors  had  no  power  to  make  a  grant  of  lands  in 
the  City  Cemetery  and  denied  the  prayer  of  the  plaintiff  for 
an  annulment  of  the  Ordinance;  for  an  injunction  and  the 
quieting  of  plaintiff's  title. 

Subsequently  the  Supreme  Court  of  this  State  decided 
that  the  Board  of  Supervisors  had  the  power  to  prohibit 
future  interments  in  cemeteries  within  the  City  and  County 


310 

of  San  Francisco.  (Odd  Fellows  Cemetery  Association  vs. 
San  Francisco,  140  Cal,,  226;  Laurel  Hill  Cemetery  vs.  City 
and  County,  152  Cal.,  464.) 

The  Courts  of  this  State  having  held  that  prohibition  of 
future  interments  in  cemeteries  in  the  City  and  County 
of  San  Francisco  is  a  valid  exercise  of  police  power,  and 
that  the  Board  of  Supervisors  had  no  power  to  grant  lands 
within  the  City  Cemetery,  we  are  brought  to  the  question 
as  to  what  right,  if  any,  exists  in  favor  of  one  who  has 
friends  and  relatives  already  interred. 

"The  purchaser  of  a  lot  in  a  cemetery,  though  under  a 
deed  absolute  in  form,  does  not  take  any  title  to  the  soil. 
He  acquires  only  a  privilege  or  license  to  make  interments 
in  the  lot  purchased,  exclusively  of  others,  so  long  as  the 
ground  remains  a  cemetery.  Such  privilege  or  license  is 
subject  to  the  police  power  of  the  State,  in  the  exercise  of 
which  not  only  future  interments  may  be  prohibited,  but 
the  remains  of  persons  theretofore  buried  may  be  removed. 
Therefore,  when  by  lawful  authority  the  ground  ceases  to 
be  a  place  of  burial,  lot-holder's  right  ceases,  except  for 
the  purpose  of  removing  remains  previously  buried."  (Vol- 
ume 6,  Cyc.  of  Law  and  Procedure,  page  717.) 

"We  hold  that  it  was  the  grant  of  a  mere  license  or  privi- 
lege to  make  interments  in  the  lots  described,  exclusively 
of  others,  as  long  as  the  ground  should  remain  "the  bury- 
ing ground  of  the  church."  Whenever,  by  lawful  authority, 
it  should  cease  to  be  a  burying  ground,  his  right  and  prop- 
erty would  cease.  The  lot-holder  purchased  a  license — 
nothing  more — irrevocable  as  long  as  the  place  continued 
a  burying  ground — but  giving  no  title  to  the  soil  *  *  *  . 
But  if  in  the  course  of  time  it  should  become  necessary  to 
vacate  the  ground  as  a  burying  ground,  all  that  he  could 
claim,  either  in  law  or  equity,  would  be  that  he  should  have 
due  notice  and  the  opportunity  afforded  to  him  of  removing 
the  bodies  and  monuments  to  some  other  place  of  his  own 
selection,  or  that,  on  his  failing  to  do  so,  such  removal 
should   be   made   by   others.     He  accepted   the  grant,   or 
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license   subject    to   this    necessary   condition."      (Kincaid's 
Appeal,  66  Penn.,  pages  420-421.) 

In  discussing  this  question  the  Supreme  Court  of  Massa- 
chusetts used  this  language : 

"This  Court  has  had  occasion  to  discuss  the  power  of  the 
Legislature  to  pass  laws  which  belong  to  the  class  of  police 
regulations,  and  which  include  laws  for  the  preservation, 
care  and  removal  of  cemeteries  and  tombs,  and  the  disposal 
of  the  remains  of  the  dead ;  and  it  is  held  here,  as  well  as 
in  other  States,  that  all  individual  rights  to  property  are 
subject  to  laws  of  this  character."  (Schier  vs.  Trinity 
Church,  109  Mass.,  page  22.) 

Speaking  of  the  right  of  the  Legislature  to  regulate  the 
use  of  all  property  for  public  good,  the  Supreme  Court  of 
Pennsylvania,  in  Kincaid's  Appeal,  supra,  at  page  424,  said : 

"If,  upon  the  principles  thus  stated,  the  constitutionality 
of  this  exercise  of  legislative  power  is  unquestionable, 
ought  it  to  be  doubted  for  a  moment  that  they  can  proceed 
a  step  further  and  declare  a  burying  ground  to  be  vacated 
as  such,  and  authorize  and  direct  the  removal  of  the  bodies 
therefrom?  As  to  those  recently  interred,  the  necessity, 
with  a  view  to  public  health  and  comfort,  of  removing  them, 
is  as  apparent  as  the  prohibition  of  future  interments.  With 
those  which  have  become  entirely  decomposed,  leaving  only 
the  bones,  that  necessity  may  not  be  so  urgent,  but  of  that 
the  Legislature  are  the  exclusive  judges.  They  may  direct 
the  removal  in  such  manner  and  upon  such  terms  as  to 
them  may  seem  wisest  and  best — having  due  regard  to  that 
feeling  of  reverence  and  attachment  which  all  men  naturally 
have  to  a  spot  where  the  ashes  of  their  departed  ancestors 
and  friends  repose,  and  a  strong  desire  that,  if  possible, 
they  should  not  be  disturbed.  Even  these  feelings,  however, 
must  yield  to  the  higher  consideration  of  the  public  good." 

Regarding  this  power,  the  Supreme  Court  of  North  Caro- 
lina holds  as  follows : 
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"This  is  an  inherent  power  in  the  State,  and  is  very  gen- 
erally exercised  with  the  growth  of  towns,  by  forbidding 
future  interments  within  city  limits  after  a  given  date : 
*  *  *  and  the  legislative  discretion  even  extends  to  the 
power  to  authorize  the  removal  of  bodies  already  interred." 
(Humphrey  vs.  Church,  109  N.  C,  page  138.) 

"The  right  of  the  Legislature  to  authorize  the  removal 
of  the  remains  of  the  dead  from  cemeteries  is  well  settled. 
So  it  may  delegate  such  power  to  municipalities.  It  is  a 
police  power  necessary  to  the  public  health  and  comfort." 
(Craig  vs.  First  Presbyterian  Church,  etc.,  Penn. ;  32  Am. 
Rep.,  page  423.) 

"The  matter  of  the  burial  and  exhumation  of  the  dead. 
with  a  view  to  sanitary  objects,  has  in  all  times,  and  among 
all  civilized  nations,  been  regarded  as  a  proper  subject  of 
local  regulation.  It  is  founded  upon  the  law  of  self  protec- 
tion."    (In  re  Wong  Yung  Ouy,  6  Sawyer,  page  446.) 

"And  it  is  clearly  within  the  police  power  to  discontinue 
cemeteries  within  the  City,  and  compel  the  removal  of  dead 
bodies  interred  therein."  (McQuillin  Municipal  Ordi- 
nances, page  696.) 

The  language  of  the  decisions  of  the  Courts  in  indicating 
the  temporary  nature  of  grave-lot  uses  is  uniform.  The 
Supreme  Court  of  Missouri,  in  a  very  exhaustive  opinion, 
discusses  the  subject  as  follows: 

"If  every  portion  of  ground  which  has  been  made  a 
burial  place  for  man  should  be  devoted  in  perpetuity  for 
burial  uses,  the  most  populous  and  cultivated  districts  of 
the  world,  where  millions  upon  millions  of  the  human  race 
have  sunk  into  the  earth  in  the  countless  ages  of  the  past, 
would  have  to  be  abandoned  as  a  dwelling  place  or  means 
of  support  to  the  living  inhabitants  of  the  present  day.  The 
devotion  of  land  to  any  particular  use  must  be  subject  to 
the  changes  and  vicissitudes  which  time  may  bring  it.  The 
use  of  a  graveyard  is  twofold, — for  the  purpose  of  continu- 
ous burials,  and  for  the  purpose  of  preserving  the  remains 
and  memory  of  those  who  have  been  buried.    The  original 
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uses  can  be  continued  only  by  the  public  continuing  to  bury, 
or  by  continuing  to  protect  the  remains  already  buried,  and 
to  preserve  the  identity  and  memory  of  the  persons  who 
have  left  them.  It  can  hardly  be  said  that  there  is  anything 
compulsory  on  the  public  to  do  this,  although  desecration 
can  be  prevented  at  the  instance  of  anyone.  The  public 
may  cease  to  bury  in  the  dedicated  ground  whenever  it 
pleases.  It  may  also  refuse  or  neglect  to  either  erect  or 
preserve  any  monument  to  indicate  the  identity  of  those 
already  buried,  or  to  give  and  continue  to  the  place  the 
character  and  name  of  a  graveyard."  (Campbell  vs.  City 
of  Kansas,  lo  L.  R.  A.,  598.) 

The  Supreme  Court  of  New  Hampshire,  in  discussing  the 
right  of  burial  in  a  public  cemetery,  declares : 

"Such  right  of  burial  is  not  an  absolute  right  of  property, 
but  a  privilege  or  license  to  be  enjoyed  so  long  as  the  place 
continues  to  be  used  as  a  burial  ground,  subject  to  munici- 
pal regulation  and  control,  and  legally  revocable  whenever 
the  public  necessity  requires.  It  is  a  right  of  limited  use 
for  purposes  of  interment,  which  gives  no  title  to  the  land." 
(Page  vs.  Simonds,  63  N.  H.,  page  19.) 

At  page  21  of  the  same  opinion,  the  Court  says: 

"As  the  power  of  relinquishing  the  public  right  of  way  in 
certain  cases  is  vested  in  the  town,  so  the  power  of  releas- 
ing and  abandoning  the  public  right  of  burial  in  this  ceme- 
tery is  vested  in  the  town." 

You  are  therefore  advised  that  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco,  having  discon- 
tinued the  right  to  inter  dead  bodies  within  the  City  and 
County  of  San  Francisco,  and  having,  by  Ordinance  No. 
640,  declared  an  abandonment  of  the  City  Cemetery  as  a 
cemetery,  and  having,  in  said  Ordinance,  given  notice  to 
all  persons  who  might  be  interested  to  provide  for  the  dis- 
interment and  removal  of  such  bodies  as  might  be  within 
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said  City  Cemetery,  before  July  i,  1909,  has  the  right  to 
cause  the  removal  of  monuments  and  vaults  from  such 
city  tract  of  land  so  known  as  the  City  Cemetery. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Hospital  and  Health  Committee, 
Board  of  Supervisors. 


Fees  for  Meat  Inspection  May  Be   Charged  as  a  Police 

Regulation. 

San  Francisco,  Cal.,  March  22,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  of  the 
i8th  instant,  from  Mr.  John  E.  Behan,  Clerk  of  the  Board 
of  Supervisors,  in  which  he  states  that  you  request  of  this 
office  advice  as  to  whether  or  not  the  Board  of  Supervisors 
has  power  to  enact  legislation  providing  that  fees  shall  be 
exacted  to  defray  costs  of  local  meat  inspection. 

I  am  further  advised  that  your  Committee  is  considering 
a  Bill,  presented  by  the  Board  of  Health,  providing  regula- 
tions governing  meat  inspection  in  the  City  and  County  of 
San  Francisco;  that  Section  19  of  said  Bill  provides  that 
the  inspection  authorized  by  the  Ordinance  shall  be  paid 
by  the  person,  firm  or  corporation  for  which  inspection 
under  the  Ordinance  has  been  furnished,  and  a  scale  of 
fees  ranging  from  seventy-five  ($75)  dollars  per  month  to 
one  hundred  and  fifty  ($150)  dollars  per  month,  is  estab- 
lished. 

Opinion. 

The  authority  for  the  general  legislation  intended  is 
found  in  the  police  powers  given  to  the  Board  of  Super- 
visors by  the  Charter  and  the  State  Constitution. 
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The  Charter  (Article  II,  Chapter  II,  Section  i,  gives  to 
the  Board  of  Supervisors  power  "to  ordain,  make  and  en- 
force within  the  limits  of  the  City  and  County  all  necessary 
local  police,  sanitary  and  other  laws  and  regulations." 

The  Constitution  (Article  XI,  Section  ii)  says: 

"Any  county,  city,  town  or  township  may  make  and 
enforce,  within  its  limits,  all  such  local  police,  sanitary  and 
other  regulations  as  are  not  in  conflict  with  general  laws." 

Under  this  general  police  and  sanitary  power  it  has  been 
repeatedly  decided  that  the  legislative  body  may  pass  laws 
for  the  regulation  of  certain  vocations. 

Among  Ordinances  held  valid  under  this  power  has 
been  an  Ordinance  making  it  unlawful  to  feed  milch  cows 
on  still  slops,  etc.,  or  to  sell  milk  of  cows  so  fed.  (Johnson 
vs.  Simonton,  43  Cal.,  at  248-9.)) 

It  would  seem  that  the  subject  of  meat  inspection  is  of 
vital  importance  to  the  general  health  of  the  community, 
and  some  such  general  legislation  as  is  suggested  would  be 
constitutional. 

The  power  to  charge  fees  for  this  inspection  work  rests 
upon  exactly  the  same  principles  as  the  general  power  rests. 
The  rule,  well  established,  is  that  for  the  purpose  of  enforc- 
ing these  police  and  health  Ordinances,  reasonable  charges 
intended  to  cover  these  costs  may  be  made.  But  the  rule 
goes  no  further  than  as  so  stated.  In  fact,  it  is  well  settled 
that  if,  relying  upon  its  police  powers,  a  Board  of  Super- 
visors should  enact  license  or  fee  charges  which  are  of 
such  an  amount  as  to  be  clearly  intended  to  provide  the 
City  with  revenue  rather  than  to  cover  the  costs  of  the 
"regulating  police  laws,"  the  order  fixing  such  charges 
would  be  unconstitutional. 

It  has  been  held  that  fees  for  removal  of  garbage  by  a 
municipally  owned  garbage  plant  may  be  charged  under 
Section  11  of  Article  XI,  Constitution  (above  quoted).  (In 
re  Zhizhuzza,  147  Cal.,  333,  bottom,  and  334,  top.) 

County  of  Plumas  vs.  Wheeler  (149  Cal.,  758)  holds  that 
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imposing  a  license  to  control  a  sheep-raising  business  is 
proper  exercise  of  police  power  by  County,  under  Section 
II,  Article  XI,  of  the  Constitution,  and  Section  3366,  of 
the  Political  Code,  provided,  that  the  license  is  not  for  rev- 
enue, but  for  regulation  alone.    At  page  763  the  Court  says : 

"It  is  also  well  settled  that  the  power  to  regulate  a  busi- 
ness may  be  exercised  by  means  of  a  license  fee  or  charge. 
The  amount  of  the  license  fee,  however,  must  not  be  more 
than  is  reasonably  necessary  for  the  purpose  sought,  i  e., 
the  regulation  of  the  business.  If  it  is  so  great  that  the 
Court  can  plainly  see  that  the  purpose  of  its  imposition 
was  to  realize  a  revenue  under  the  guise  of  regulating  the 
business,  the  provision  for  the  fee  cannot  stand  as  an  exer- 
cise of  the  police  power." 

Page  764,  quoting  Cooley  on  Constitutional  Limitations 
(Ed.  1886,  page  242) : 

"A  municipal  corporation  may  impose,  under  the  police 
power,  such  a  charge  of  the  license  as  will  cover  the  neces- 
sary expenses  of  issuing  it,  and  the  additional  labor  of  offi- 
cers and  other  expenses  thereby  incurred." 

It  has  been  held  by  the  United  States  Circuit  Court  for 
the  District  of  California  that  a  Statute  of  California  making 
it  an  offense  to  disenter  or  remove  from  the  place  of  burial 
the  remains  of  any  deceased  person  without  a  permit,  for 
which  a  fee  of  ten  dollars  must  be  paid,  is  a  sanitary  meas- 
ure within  the  police  powers  of  the  State,  and  as  such  is 
valid. 

In  re  Wong  Yung  Quy,  6  Sawyer,  442,  at  page  448  the 
Court  says : 

"It  being  within  the  Constitutional  power  to  regulate 
the  disinterment  and  removal  of  the  dead,  and  to  provide 
officers  to  scrutinize  and  supervise  the  operation  in  order 
to  secure  a  conformity  to  the  laws,  we  see  no  reason  why 
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a  fee  cannot  be  charged  to  and  collected  from  those  who 
desire  to  exercise  the  privilege,  to  defray  the  expenses  of 
the  inspection  and  supervision.  The  fee  is  charged  under 
the  law,  not  for  the  transportation  or  the  privilege  of  car- 
rying the  remains  out  of  the  country,  but  to  pay  the  ex- 
penses of  supervising  their  disinterment  and  due  prepara- 
tion *  *  *  without  endangering  the  health  of  the 
people." 

So,  the  proposed  legislation  for  meat  inspection  being 
valid',  a  fee  may  be  charged  to  and  collected  from  those 
who  desire  to  exercise  the  privilege  (of  engaging  m  the 
business  requiring  this  inspection)  to  defray  the  expenses 
of  the  inspection  and  supervision. 

The  Charter  (Article  II,  Chapter  II,  Section  i,  Subdi- 
vision 17)  specifically  gives  to  the  Board  of  Supervisors 
power  to  "fix  the  fees  and  charges  for  all  official  services 
not  otherwise  provided  for  in  this  Charter." 

The  Political  Code  (Section  3366)  states  the  general  State 
law  under  which  the  Board  of  Supervisors,  in  the  exercise 
of  their  police  power  only,  may  impose  licenses : 

"Boards  of  Supervisors  of  the  Counties  of  the  State,  and 
the  legislative  bodies  of  the  incorporated  Cities  and  Towns 
therein,  shall,  in  the  exercise  of  their  police  powers,  and 
for  the  purpose  of  regulation,  as  herein  provided,  and  not 
otherwise,  have  power  to  license  all  and  every  kind  of  busi- 
ness not  prohibited  by  law,  and  transacted  and  carried 
on  within  the  limits  of  their  respective  jurisdictions,  and 
all  shows,  exhibitions,  and  lawful  games  carried  on  therein, 
to  fix  the  rates  of  license  tax  upon  the  same,  and  to  provide 
for  the  collection  of  the  same  by  suit  or  otherwise,  etc." 

The  Board  of  Supervisors  is  limited  when  acting  under 
this  general  law,  in  its  imposition  of  license  taxes,  to  those 
necessary  for  police  regulation. 

You  are  therefore  advised  that,  if  the  proposed  fees  and 
charges  are  reasonable  charges  for  the  proper  enforcement 
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of  police  and  health  regulations,  as  above  described,  and  not 
for  the  purpose  of  revenue,  the  establishment  of  such  a 
schedule  of  fees  would  be  constitutional. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Hospital  and  Health  Committee, 
Board  of  Supervisors. 


Board  of  Health  May  Create  Positions  of  "Women  Inspec- 
tors of  Schools." 

San  Francisco,  Cal.,  March  26,  1909. 

Gentlemen :  I  am  in  receipt  of  your  request  for  an  opin- 
ion as  to  the  powers  and  duties  of  the  Board  of  Health  in 
the  matter  of  making  appointments  in  that  Department,  in 
accordance  with  the  rules  of  the  Civil  Service  Commission. 

You  state  that  after  an  examination  held,  a  list  of  those 
eligible  for  employment  as  nurses  was  certified  by  the 
Civil  Service  Commission.  The  list  so  certified  is  satis- 
factory in  so  far  as  employment  in  the  hospital  service  is 
concerned,  but  inspectors  of  children  in  the  public  schools 
are  also  made  subject  to  the  classification  of  nurses.  In 
this  inspection  service  particular  and  special  qualifications 
are  required  in  addition  to  the  knowledge  of  nursing.  You 
desire  to  be  advised  as  to  the  right  of  the  Board  of  Health 
to  create  a  class  known  as  "women  inspectors  of  schools," 
who  shall  be  appointed  after  having  qualified  for  such  posi- 
tions. 

Opinion. 

Under  the  Civil  Service  provisions  of  the  Charter  the 
various  departments  may  create  positions,  which  shall  be 
classified  by  the  Civil  Service  Commission.     Examinations 
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must  then  be  held  at  as  early  a  date  as  is  possible,  the  re- 
sult of  which  is  to  be  certified  to  the  appointing  body,  which 
must  select  its  appointees  from  such  list.  Pending  the  certi- 
fication of  names  the  Board,  or  Commission,  may  make 
temporary  appointments  with  the  consent  of  the  Civil  Serv- 
ive  Commissioners.  In  creating  positions  the  Board,  or 
Commission,  shall  define  the  nature  of  the  employment  and 
the  character  of  the  qualifications  desired.  Regard  must 
be  had  for  existing  certified  lists  made  by  the  Civil  Service 
Commission  for  employment  of  the  same  kind,  as  no  eva- 
sion can  be  permitted.  There  must  be  a  substantial  differ- 
ence in  the  nature  of  the  employment.  It  would  seem  from 
the  tenor  of  your  communication  that  there  is  a  sufficient 
difference  between  "nurses"  and  "women  inspectors  of 
schools"  to  warrant  the  creation  of  the  two  kinds  of  employ- 
ment, and  you  are  so  advised. 

Respectfully, 

PERCY  V.   LONG. 
The  Board  of  Health.  City  Attorney. 


Pensions. — Rank  Held  by  Fireman  for  Three  Years  Prior 
to  His  Appointment  Does  Not  Depend  Upon  Legality 
of  Appointment,  in  Action  by  Fire  Commission,  on 
the  Pension. 

San  Francisco,  Cal.,  April  i,  1909. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
March  31,  1909,  which  reads  as  follows: 

"Can  a  member  of  the  Fire  Department  who  has  reached 
the  age  of  retirement,  as  provided  in  Section  3,  of  Chapter 
VII,  of  Article  IX,  of  the  Charter,  be  retired  upon  a  pen- 
sion equal  to  one-half  of  the  salary  attached  to  the  rank 
held  by  him  for  three  years  prior  to  the  date  of  his  retire- 
ment, if  the  appointment  to  that  rank  has  not  been  approved 
by  the  Civil  Service  Commission." 
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The  provisions  of  this  Section  of  the  Charter  are  for  the 
purpose  of  fixing  the  amount  of  the  pension,  and  for  that 
purpose  it  is  not  incumbent  upon  the  Fire  Commissioners 
to  pass  upon  the  question  of  the  legality  of  the  appointment. 
If  a  member  of  the  Department  has  actually  held  a  particu- 
lar rank  for  a  period  of  more  than  three  years  prior  to  the 
date  of  his  retirement,  and  during  all  of  said  time  has  per- 
formed the  duties  and  drawn  the  salary  attached  to  that 
rank,  then  his  pension  should  be  fixed  at  one-half  the 
amount  of  that  salary. 

If,  on  the  other  hand,  a  member  of  the  Department  were 
merely  temporarily  assigned  to  perform  duties  attached  to 
a  particular  rank,  but  held  another  and  lower  rank  in  the 
Department,  drawing  the  salary  attached  to  the  lower  rank, 
he  would  not  be  entitled  to  one-half  of  the  salary  of  the 
rank  to  which  he  had  been  assigned. 

The  determination  of  the  question,  therefore,  depends 
upon  the  following:  Was  the  member  actually  appointed 
to  a  particular  rank,  and  did  he  perform  the  duties  and 
draw  the  salary  attached  to  that  rank  for  a  period  of  three 
years  prior  to  the  date  of  his  retirement. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 

Board  of  Fire  Commissioners. 


Dance  Hall  License. — Owners  of  Halls. — When  Not  Liable. 

San  Francisco,  Cal.,  April  i,  1909. 

Dear  Sir:  I  am  in  receipt  of  your  communication  of 
March  20,  1909,  as  follows : 

"I  am  directed  by  the  License  Committee  of  the  Board 
of  Supervisors  to  request  you  to  advise  said  Board  whether 
or  not  the  provisions  of  said  Ordinance  No.  754,  entitled. 
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'Imposing  a  License  on  Keepers  of  Public  Dance  Halls  and 
Ball  Rooms,'  approved  May  28,  1903,  is  applicable  to  such 
halls  as  King  Solomon's  Hall  and  Golden  Gate  Command- 
ery  Hall,  where  social  dances  are  held  occasionally  and  to 
which  an  admission  fee  is  charged." 

And  my  reply  is : 

King  Solomon's  Hall  and  Golden  Gate  Commandery  Hall, 
and  similar  halls,  so  far  as  they  give  entertainments  where 
social  dancing  is  indulged  in  by  social  clubs,  or  secret 
orders,  where  invitations  are  issued,  or  given,  are  not,  in 
my  judgment,  within  the  purview  of  Ordinance  No.  754, 
imposing  a  license  on  keepers  of  public  dance  halls  and 
ball  rooms,  for  the  simple  reason  that  these  dances  are  not 
public,  or  common,  or  promiscuous,  but  private  and  by  invi- 
tation. 

The  further  fact  that  the  hall  is  occasionally  leased  to 
persons  where  an  admission  fee  is  charged  does  not,  in  any 
legal  or  just  sense,  make  the  owner  of  the  hall  hable  for 
a  tax  for  maintaining  or  conducting  "a  public  dance  hall, 
or  common  ball  room."  The  tax  is  not  imposed  on  the 
owner  of  the  building,  but  on  the  person  who  conducts, 
maintains,  or  keeps  a  public  dance  hall  or  common  ball 
room.  It  would  be  as  unreasonable  to  hold  the  owner  of 
a  building  leased  for  banking  purposes  liable  for  a  banker's 
license,  as  it  would  be  to  hold  the  owners  of  these  halls, 
under  the  facts  stated,  liable  for  a  public  dance  hall  or  ball 
room  license. 

If  the  person  leasing  the  hall  for  a  public  dance  where 
admission  is  charged,  and  where  the  public  generally  may 
dance,  conducts,  or  keeps,  or  maintains  said  hall  for  such 
purposes  for  several  nights,  he  is  liable,  under  the  Ordi- 
nance, for  a  license  tax  of  ten  dollars  per  night ;  if  he  main- 
tains the  same  for  a  number  of  nights  he  might  find  it 
to  his  financial  advantage  to  take  out  his  Hcense  by  the 
quarter,  amounting  to  seventy-five  ($75)  dollars  per  quarter. 

In  a  very  recent  case  decided  by  the  Supreme  Court  of 
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this  State  (Cuzner  vs.  The  California  Club,  Cal.  Dec,  March 
i6,  1909,  page  271  et  seq.),  a  Los  Angeles  Ordinance  making 
it  unlawful  to  conduct,  manage,  or  carry  on  the  business 
of  a  retail  liquor  dealer  without  procuring  a  license,  was 
held  inapplicable  to  a  bona  fide  social  club,  which,  in  its 
transactions  with  its  members,  looks  simply  to  giving  them 
such  privileges  in  the  property  devoted  to  bona  fide  club 
purposes  as  they  are  all  in  common  entitled  to,  including 
the  furnishing  of  liquors,  in  such  quantities  as  ordered, 
for  compensation. 

The  decision  further  holds  that  the  Los  Angeles  Ordi- 
nance was  aimed  at  those  who  made  such  disposition  of 
liquor  as  may  properly  be  held  to  be  made  in  the  conduct- 
ing of  a  business,  and  that  a  bona  fide  social  club,  whose 
sole  object  is  to  furnish  to  its  members  the  conveniences 
and  privileges  of  such  club,  including  meals,  lodgings  and 
liquors,  which  are  held  to  be  but  the  incidents  of  such  object, 
is  not  within  the  purview  of  the  Los  Angeles  Ordinance 
imposing  a  license  tax  upon  the  business  of  liquor  selling. 
The  word  "business"  is  held  to  have  its  ordinary  meaning 
— "in  the  trade  or  commercial  sense."  It  is  also  held,  under 
the  above  decision,  that  a  club  cannot,  under  the  guise  of 
being  a  social  club,  extend  or  permit  invitations  to  others, 
outside  of  the  club,  who  share  with  the  membership  the 
privileges  offered,  and  the  club  accept  compensation  there- 
for. 

Upon  reason  and  authority  I  am  clearly  of  the  opinion, 
under  the  facts  stated  and  under  the  Ordinance  in  question, 
No.  754,  that  the  owners  of  the  halls  designated  in  your 
communication,  are  not  liable  for  a  public  dance  hall,  or 
common  ball  room  license. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
John  E.  Behan,  Clerk, 

Board  of  Supervisors, 
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Forty-Ninth  Avenue  Between  H  and  J  Streets. — Advising 

Its  Improvement. 

San  Francisco,  Cal.,  April  2,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication 
requesting  to  "be  informed  whether  or  not  it  be  advisable 
to  inaugurate  proceedings  *  *  *  for  the  improvement 
of  Forty-ninth  avenue  between  H  and  J  streets." 

The  report  of  the  City  Engineer  on  Petition  No.  5185 
of  the  Department  of  Public  Health  in  regard  to  this  mat- 
ter, which  you  attached  to  your  request,  states  as  follows : 

"The  proposed  improvement  is  a  desirable  one,  but  as 
the  land  lying  between  Forty-ninth  avenue  and  the  Great 
Highway  is  in  dispute,  I  recommend  that  no  action  be  taken 
on  this  petition." 

From  the  records  furnished  by  the  Board  of  Public  Works 
and  the  Department  of  Public  Health,  it  appears  that  two 
petitions  for  the  work  have  been  filed;  one  by  a  property 
owner  and  one  by  the  "Board  of  Health,  for  sanitary 
reasons."  under  Article  VI,  Chapter  H,  Section  3,  of  the 
Charter.  The  records  also  show  that  Forty-ninth  avenue 
between  H  and  J  streets  is  nothing  more  or  less  than  a 
sink-hole,  filled  with  stagnant  water  and  slimy  ooze,  and 
that  this  section  of  the  avenue  is  a  menace  to  public  health. 
In  other  words,  the  City  and  County  is  maintaining  a  nui- 
sance, where  it  should  not  permit  a  private  individual  to 
do  so. 

The  statement  of  the  City  Engineer  that  "the  land  lying 
between  Forty-ninth  avenue  and  the  Great  Highway  is  in 
dispute,"  does  not  correctly  define  the  situation.  The  City 
and  County  claims  all  land  lying  between  the  easterly  line 
of  Forty-ninth  avenue  and  the  ordinary  high-water  mark 
of  the  Pacific  Ocean ;  a  portion  of  this  land  is  dedicated  as 
being  Forty-ninth  avenue,  which  portion  is  under  the  con- 
trol of  the  Board  of  Supervisors  and  the  Board  of  Public 
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Works ;  the  other  portion  is  dedicated  to  public  use  as  the 
Great  Highway,  and  is  under  the  jurisdiction  of  the  Board 
of  Park  Commissioners.  The  exact  westerly  line  of  Forty- 
ninth  avenue  is  not  yet  determined,  but  there  is  no  question 
whatever  as  to  the  easterly  line  of  the  avenue  and  the 
land  lying  west  thereof  to  a  distance  of  seventy  feet.  This 
portion  can  be  improved  as  provided  for  in  the  Charter — 
the  City  and  County  paying  for  the  portion  fronting  on 
City  and  County  property,  and  the  private  owners  paying 
for  the  portions  fronting  on  their  respective  properties. 
There  being  nothing  but  an  imaginary  line  between  the 
Great  Highway  and  Forty-ninth  avenue,  no  curb  need  be 
required  on  the  west  line  of  the  avenue. 

The  necessity  of  this  improvement  seems  to  be  beyond 
question,  and  I  can  see  no  reason  why  it  should  not  be 
done. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Board  of  Public  Works. 


Superior  Court's  Power  to  Purchase  Supplies,  Etc.,  and  to 
Order  Payment  for  Same. 

San  Francisco,  Cal.,  April  3,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication 
under  date  of  April  i,  1909,  requesting  my  opinion  on  the 
following  questions : 

"i.  What  are  the  general  powers  of  the  Judges  of  the 
Superior  Court  to  order  furniture,  attendants,  or  stationery, 
and  make  the  cost  of  the  same  a  charge  against  the  County 
without  the  approval  of  the  Board  of  Supervisors. 

"2.  What  are  the  limitations  upon  the  exercise  of  those 
powers  ? 
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"3-  If  any  of  the  necessary  things  are  required  in  the 
transaction  of  the  business  of  the  Superior  Court,  does  not 
a  Judge  first  have  to  request  the  Supervisors  to  furnish  the 
same,  before  the  power  to  obtain  the  same  rests  in  the 
Court? 
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'4.  Does  the  certificate  or  order  of  the  Court  stating  that 
a  certain  thing  is  "necessary"  preclude  the  Board  of  Super- 
visors from  inquiring  as  to  the  question  of  such  necessity? 
In  other  words,  is  a  recital  in  a  Court  Order  that  a  thing 
is  "necessary"  conclusive  as  to  that  matter? 

"5.  Can  a  Judge  hire  an  automobile  without  the  approval 
of  the  Board  of  Supervisors? 

"6.  If  a  specific  appropriation  for  "Court  Orders"  be 
made  in  the  budget,  must  not  all  claims  payable  out  of 
such  appropriation  be  allowed  by  the  Supervisors,  as  are 
claims  against  other  appropriations?" 

Opinion. 

The  authority  for  a  Judge  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  to  make  Court  Orders 
creating  charges  against  the  City  Treasury  is  found  in  Sec- 
tion 144  of  the  Code  of  Civil  Procedure,  which  reads  as 
follows : 

"If  suitable  rooms  for  holding  the  Superior  Courts  and 
the  Chambers  of  the  Judges  of  said  Courts  be  not  provided 
in  any  city  and  county,  or  county,  by  the  Supervisors 
thereof,  together  with  the  attendants,  furniture,  fuel,  lights, 
and  stationery  sufficient  for  the  transaction  of  business,  the 
Courts,  or  the  Judge  or  Judges  thereof,  may  direct  the 
Sherifif  of  the  City  and  County,  or  County,  to  provide  such 
rooms,  attendants,  furniture,  fuel,  lights,  and  stationery, 
and  the  expenses  incurred,  certified  by  the  Judge  or  Judges 
to  be  correct,  shall  be  a  charge  against  the  City  and  County 
Treasury,  and  paid  out  of  the  General  Fund  thereof." 
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Under  that  Code  provision  the  Supreme  Court  has  held : 

"It  will  be  conceded  on  all  sides  that  it  is  the  dutv  of 
the  Board  of  Supervisors  to  prepare  suitable  rooms,  furni- 
ture, stationery,  etc.,  for  the  use  of  the  Judges  of  the  Super- 
ior Court  of  this  State,  and  public  officers  are  presumed 
to  know  their  official  duties  *  *  * .  It  is  immaterial 
whether  such  failure  was  willful  or  unintentional,  or  arose 
through  negligence  and  neglect.  The  evil  results  to  ensue 
from  the  failure  would  be  the  same.  The  articles  enumer- 
ated are  necessities  required  in  order  that  Courts  may  exist 
and  the  law  be  administered ;  and  the  Legislature  undoubt- 
edly recognized  these  facts  when  it  provided  that  if  these 
articles  were  not  furnished  the  Court  should  have  the 
power  to  provide  them  forthwith,  and  thus  the  progress  of 
its  business  would  not  be  retarded,  and  the  administration 
of  justice  would  flow  on  without  interruption.  This  power, 
vested  in  the  Judge  of  the  Court,  is  not  an  unlimited  power, 
and  therefore  not  a  dangerous  power.  This  Section  of  the 
Code  does  not  open  wide  the  doors  of  the  City  Treasury 
and  place  all  of  the  goods  of  the  treasure  vault  in  the  hands 
of  the  judiciary,  with  an  invitation  to  enter  and  partake 
ad  libitum,  as  petitioner  would  insist,  but  the  power  is  meas- 
ured by  the  Section,  and  the  expenditures  made  in  excess 
of  the  limitation  of  the  Statute  would  be  made  without 
authority  of  law." 

"It  is  not  necessary  that  these  demands  should  be  audited 
by  the  Board  of  Supervisors ;  for  the  Legislature  in  the 
Section  of  the  Code  itself  provided  that  the  Judge  should 
be  the  auditing  officer.  The  act  of  the  Board  of  Super- 
visors in  auditing  such  demands  would  be  an  idle  thing, 
purely  pro  forma;  for  it  would  have  no  authority  to  reduce 
or  increase  the  amount  of  the  demand  as  certified  by  the 
Judge.  Indeed,  the  Legislature  never  intended  that  the 
Board  of  Supervisors  should  audit  these  demands,  which 
are  created  in  direct  opposition,  in  most  cases,  to  their 
wishes  and  desires,  and  to  which  the  Board  may  be  hos- 
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tilely  inclined.  Ex  Parte  Reis  (64  Cal.,  233)  and  especially 
the  concurring  opinion  of  Mr.  Justice  Thornton  (242  et 
seq.),  would  seem  to  conclusively  establish  the  correctness 
of  the  foregoing  views.     *     *     * 

"Under  the  provisions  of  the  Code  the  Court  does  not 
even  audit  the  demand ;  that  act  is  performed  by  the  Judge, 
and  when  performed,  the  power  given  under  this  Section  is 
exhausted,  and  whatever  duty  devolves  upon  the  Treasurer 
thereafter  in  relation  to  such  demand  is  a  duty  imposed 
by  law,  and  a  neglect  or  refusal  to  perform  that  duty  renders 
him  liable  to  proceedings  by  writ  of  mandamus,  or  other 
appropriate  remedy."  (Ex  Parte  Widber,  91  Cal.,  369,  370 
and  371.) 

In  discussing  the  right  of  the  Board  of  Supervisors  to 
pass  upon  demands  for  payment  of  Court  Reporters,  the 
Supreme  Court  says: 

"Would  not  it  be  peculiarly  strange  if  a  Board  of  Super- 
visors was  to  be  required  to  supervise  the  action  of  a  Court 
under  a  form  of  government  where  the  judicial,  executive, 
and  legislative  functions  are  distinctly  separated  by  the 
organic  law?  We  think  this  would  be  an  anomaly  in  legis- 
lation which  does  not  appear  in  our  Statutes.  That  a  Board 
of  Supervisors  should  review  and  reverse,  or  modify,  the 
action  of  a  Court  of  general  jurisdiction  would  be  a  thing 
unheard  of  in  our  system.  If  the  Board,  under  the  City 
Charter,  can  act  on  such  claim,  it  can  disallow  it,  or  it 
can  allow  in  part.  It  may  cut  down  the  compensation  so 
that  no  competent  Reporter  can  be  found  to  undertake  the 
work.  Thus  the  administration  of  the  law  in  criminal  cases 
would  be  embarrassed  and  impeded.  An  unseemly  and 
unfortunate  conflict  between  the  two  departments  of  the 
government  may  thus  be  brought  about,  which  should  by 
all  means  be  avoided.  It  is  no  answer  to  this  to  say  that 
it  is  highly  improbable  that  such  a  conflict  will  ever  occur. 
Stranger  things  have  happened.     It  might  occur,  and  an 
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interpretation  of  the  law  which  mig-ht  allow  it  should  not 
be  made."  (Concurring  opinion  of  Thornton,  J. — Ex  Parte 
Reis.) 

Under  the  provisions  of  Sections  1121  and  1136,  of  the 
Penal  Code,  the  Superior  Court  is  authorized  to  place  a 
jury  in  charge  of  a  proper  officer,  and  the  Court  must  direct 
"the  Sheriff  to  provide  the  jury  with  suitable  and  sufficient 
food  and  lodging,  or  other  reasonable  necessities.  And  the 
Auditor,  upon  the  order  of  the  Court,  shall  draw  his  war- 
rant for  the  expense  so  incurred,  and  the  same  shall  be  paid 
by  the  Treasurer  of  the  County,  or  City  and  County,  out 
of  the  General  Fund." 

You  are  therefore  advised  that  the  Superior  Court  has 
the  power  to  properly  furnish  and  to  provide  attendants  for 
the  proper  conduct  of  the  sessions  of  the  Court.  This  would 
include  the  necessary  law  books  for  the  orderly  adminis- 
tration of  law.  You  are  also  advised  that  if,  in  the  judg- 
ment of  the  Court,  it  is  necessary  to  provide  means  for  a 
speedy  and  necessary  service  of  Court  Orders,  the  Court 
has  power  to  adopt  such  methods  as  will  best  secure  results, 
and  the  cost  can  be  made  a  charge  against  the  Treasury  by 
order  of  the  Court.  The  Board  of  Supervisors  has  no  con- 
trol over  such  orders  and  the  law  specifically  makes  them 
payable  out  of  the  General  Fund. 

It  is  the  duty  of  the  Treasurer  to  see  that  the  power 
granted  is  not  exceeded,  and  he  may  compel  a  claimant  to 
resort  to  mandamus  if  he  believes  the  Court  has  erred  in 
making  orders  for  the  payment  of  articles  which  should 
not  be  paid  out  of  the  public  funds  upon  such  orders. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Board  of  Supervisors. 
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Autopsies  Allowed  on  Bodies  in  City  and  County  Hospital. 

San  Francisco,  Cal.,  April  7,  1909. 

Dear  Sir :  I  am  in  receipt  of  your  communication,  dated 
March  23,  1909,  as  follows : 

"Have  the  honor  to  request  that  you  submit  an  opinion, 
or  give  the  wording  of  the  law  which  regulates  the  per- 
forming of  autopsies  in  this  City.  This  is  requested  on 
account  of  the  frequent  requests  made  by  visiting  chiefs 
to  the  City  and  County  Hospital  for  autopsies  on  bodies 
of  people  dying  at  that  institution.  It  is  the  desire  of  this 
department  to  grant  as  many  of  these  requests  as  is  reason- 
able, but  we  would  like  to  be  informed  as  to  our  legal 
status  in  the  matter." 

The  only  Ordinance  regulating  the  holding  of  autopsies 
in  the  City  and  County  of  San  Francisco  is  Ordinance  No. 
2709,  approved  November  i,  1893,  which  is  as  follows: 

"Autopsies  in  Cases  of  Sudden  Death  Prohibited  Except 
Upon  Permit  From  Coroner. 

"Section  i.  It  shall  be  unlawful  for  any  person  to  per- 
form, or  assist  in  performing,  any  autopsy  or  other  post- 
mortem examination  upon  the  body  of  any  person  who  has 
died  suddenly,  or  whose  death  has  resulted  from  injury,  or 
upon  the  bodies  of  persons  found  under  such  circumstances 
as  to  lead  to  a  suspicion  of  crime  having  been  committed, 
or  in  cases  of  accidental  deaths  or  suicides,  except  a  permit 
to  perform  such  autopsy  or  post-mortem  has  been  issued 
by  the  Coroner. 

"Removal  of  Body  of  Any  Person  Dying  Suddenly  Pro- 
hibited, Except  on  Permit  From  Coroner 
or  Health  Officer. 

"Section  2.  It  shall  be  unlawful  for  any  person  to  re- 
move, or  aid  in  removing,  the  body  of  any  deceased  person 
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from  the  place  where  the  death  of  such  person  has  occurred, 
except  permission  to  remove  said  body  has  been  granted  by 
the  Coroner,  or  Health  Officer,  or  a  regularly  licensed  physi- 
cian, who  has  been  in  attendance  upon  the  deceased  for 
not  less  than  twenty-four  hours  prior  to  death,  shall  have 
certified  that  the  death  was  not  directly  or  indirectly  the 
result  of  criminal  causes, 

"Disposal  in  Any  Manner  of  Body  of  Deceased  Person 

Without  Permit  From  Coroner  or  Health 

Officer  Prohibited. 

"Section  3.  It  shall  be  unlawful  for  any  person,  except 
upon  authorization  by  the  Coroner,  or  Health  Officer,  to 
dispose  of  or  in  any  manner  to  aid  in  the  disposal  of,  whether 
by  burial,  dissection  or  otherwise,  of  the  body,  or  parts 
thereof,  of  any  person  whose  death  has  resulted  from  the 
performance,  or  an  effort  to  perform,  a  criminal  abortion. 

"Permits  to  Inter  or  Remove  Any  Remains  of  Deceased 
Persons. — How  Obtained. 

"Section  4.  It  shall  be  unlawful  for  any  person  to  obtain, 
or  induce,  or  assist  others  in  obtaining,  or  attempt  to  secure 
from  the  proper  authorities,  any  permit  to  inter,  remove  or 
otherwise  dispose  of  the  remains  of  any  deceased  person, 
except  that  the  party  desiring  such  permit  shall  present 
to  the  Health  Officer  a  certificate  of  death,  which  shall 
clearly  and  truthfully  show  the  name  and  age  of  decedent, 
the  precise  location  where  the  death  occurred,  and,  if  the 
same  has  been  caused  by  criminal  abortion,  either  as  a  direct 
or  indirect  consequence,  the  certificate  shall  so  state. 

"Penalty. 

"Section  5.  Any  person  violating  any  of  the  provisions 
of  this  Order  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  punished  by  a  fine 
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of  not  more  than  five  hundred  dollars,  or  by  imprisonment 
in  the  County  Jail  not  to  exceed  six  months,  or  by  both 
fine  and  imprisonment." 

The  Charter  defining  the  powers  and  duties  of  the  Board 
of  Health,  Section  3,  of  Article  X  thereof  says: 

"The  Board  (of  Health)  shall  have  the  management  and 
control  of  the  City  and  County  Hospitals,  Alms  Houses, 
Ambulance  Service,  Municipal  Hospitals,  Receiving  Hos- 
pitals, and  of  all  matters  pertaining  to  the  preservation,  pro- 
motion and  protection  of  the  lives  and  health  of  the  inhabi- 
tants of  the  City  and  County.     *     *     *  " 

It  appears  from  the  above  that  there  is  no  restriction 
upon  the  power  of  the  Board  of  Health  to  perform  autopsies 
on  the  bodies  of  people  dying  in  the  City  and  County  Hospi- 
tal, except  in  the  cases  enumerated  in  Ordinance  No.  2709, 
and  the  Board  may  permit  such  autopsies  to  be  held  by 
visiting  chiefs  under  its  supervision,  and  in  accordance  with 
any  rules  and  regulations  which  it  may  adopt  for  the  man- 
agement of  the  City  and  County  Hospital. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Dr.  R.  G.  Brodrick, 
Health  Officer. 


Gas  Rates. — Courts  Refuse  to  Fix  Rates. — If  Rate  Declared 
Invalid,  Gas  Company  Will  Get  the  Money  Impounded. 

San  Francisco,  Cal.,  April  10,  1909. 

Gentlemen  :     I  am  in  receipt  of  the  following  resolution : 
"Resolved,  That  the  City  Attorney  be  and  he  is  hereby 
requested  to  furnish  this  Board,  at  his  earliest  convenience, 
with  his  opinion  on  the  following  questions : 
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"If  the  decision  of  the  Federal  Court  in  the  case  of  San 
Francisco  Gas  and  Electric  Company  against  this  City  de- 
clare the  legal  rate  for  gas  as  fixed  by  this  Board  last  year 
invalid,  would  the  Court  fix  a  rate? 

"If  the  Court  declare  the  rate  invalid  and  fix  no  rate  itself, 
what  would  become  of  the  moneys  collected  in  excess  of 
the  85c  rate  and  impounded?" 

Opinion. 

The  Courts  have  uniformly  declined  to  fix  rates,  holding 
that  the  limit  of  their  power  is  to  declare  a  rate  invalid. 
Judge  Farrington,  in  the  case  of  Spring  Valley  Water  Com- 
pany vs.  City  and  County  of  San  Francisco,  et  al.,  at  page 
(^  of  his  opinion  says : 

"If  the  Court  attempts  to  prescribe  rates  to  be  collected 
pending  suit,  it  is  at  once  met  with  the  objection  that  it  has 
no  more  power  to  fix  rates  than  the  Board  has  to  adjudge 
a  rate-fixing  Ordinance  valid  and  Constitutional ;  but  the 
Court  has  no  less  power  to  deal  with  rates  prescribed  by 
the  company  than  to  deal  with  rates  established  by  Ordi- 
nance." 

And  again,  at  page  69,  makes  the  following  order  : 

"An  order  will  follow  this  decision  providing  that  an 
injunction  pendente  lite  issue;  that  complainant  be  per- 
mitted, under  certain  restrictions  and  limitations,  to  arrange 
its  prices  for  water,  delivered  during  the  time  said  injunc- 
tion remains  in  force,  by  contract  with  its  customers." 

Judge  Van  Fleet,  in  discussing  the  matter  of  the  appli- 
cation for  a  preliminary  injunction  in  the  case  of  San  Fran- 
cisco Gas  and  Electric  Company  vs  City  and  County,  et  al., 
said  that  he  would  not  even  discuss  a  limit  beyond  which 
the  complainant  could  not  go  in  the  matter  of  charging  for 
gas,  but  in  case  the  complainant  attempted  to  exact  uncon- 
scionable charges  he  would,  upon  a  proper  showing,  restrain 
said  complainant.    This  is  as  far  as  the  Courts  have  gone. 
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If  the  85c  gas  rate  is  declared  invalid  the  excess  will  be 
retained  by  the  Gas  Company. 

Respectfully. 

PERCY  V.   LONG, 

City  Attorney. 

Board  of  Supervisors. 


Contracts.— Board  of   Works. — Compliance   With   Charter 
Requirements  in  Making. 

San  Francisco,  Cal.,  April  10,  1909. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
April  9th  requesting  me  to  advise  your  Commission  whether 
or  not  the  condition  in  the  contract  between  the  United 
States  Cast  Iron  Pipe  and  Manufacturing  Company  and 
the  Board  of  Public  Works  for  the  furnishing  and  delivery 
of  cast  iron  pipe,  to  the  effect : 

"That  it  is  further  understood  by  and  between  the  parties 
of  the  first  and  second  parts  hereto  that  this  contract  is 
entered  into  in  compliance  with  and  subject  to  the  condi- 
tions imposed  by  Section  i,  Chapter  III,  Article  II,  of  the 
Charter  of  the  said  City  and  County  of  San  Francisco,  so 
far  as  the  same  are  applicable  thereto."  complies  with  Sec- 
tion I,  Chapter  III,  Article  II,  of  the  Charter. 

Opinion. 

There  are  only  two  parts  of  Section  i,  Chapter  III,  Article 
II,  of  the  Charter,  which  can  have  any  application  to  this 
contract.  The  first  is,  "No  article  or  articles  provided  for 
in  this  Section  shall  have  been  made  in  any  prison."  That 
provision  is  applicable  to  this  contract.  The  second  is, 
"Every  contract  for  work  to  be  performed  by  the  City  and 
County  must  provide  that  in  the  performance  of  the  contract 
eight  hours  shall  be  the  maximum  hours  of  labor  in  a  cal- 
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endar  day,  and  that  the  minimum  wages  of  laborers  em^ 
ployed  by  the  contractor  in  the  execution  of  his  contract 
shall  be  two  dollars  a  day." 

Since  there  is  inserted  in  the  contract  that  this  contract 
is  entered  into  in  compliance  with  and  subject  to  the  con- 
ditions imposed  by  Section  i,  Chapter  III,  Article  II,  of  the 
Charter,  so  far  as  the  same  are  applicable  thereto,  it  is  un- 
necessary for  me  to  decide  whether  or  not  the  particular 
provision  of  that  Section,  Chapter  and  Article  relating  to 
the  maximum  hours  of  labor  and  the  minimum  wages  of 
laborers  has  any  application  to  a  contract  of  this  kind.  The 
contract  in  question  is  for  the  furnishing  of  materials  to 
the  City  and  County,  and  the  contractor  may  either  purchase 
those  materials  in  the  open  market,  or  manufacture  them 
himself,  or  contract  with  other  manufacturers  to  manufac- 
ture them  for  him.  He  has  fully  complied  with  the  contract 
when  he  has  delivered  to  the  City  and  County  the  quantity 
of  cast  iron  pipe  required  by  the  contract,  in  accordance 
with  the  plans  and  specifications  of  the  Board  of  Public 
Works.  Whether  or  not  the  particular  provisions  of  Sec- 
tion I,  Chapter  III,  Article  II,  of  the  Charter,  applies  to 
a  contract  of  this  kind  is,  as  I  have  already  said,  imma- 
terial, since  the  contract  is  entered  into  subject  to  and  in 
compliance  with  those  provisions.  If  they  are  applicable 
the  contractor  must  comply  with  them ;  if  they  are  not,  he 
need  not  comply  with  them. 

Having  inserted  the  provisions  that  the  contract  is  en- 
tered into  in  compliance  with  and  subject  to  the  provisions 
of  Section  i.  Chapter  III,  Article  II,  in  so  far  as  the  same 
are  applicable  thereto,  the  Board  has  fully  complied  with 
the  Charter. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Board  of  Public  Works. 
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Two  "Salaried  Offices"  Cannot  Be  Held  by  Person  Under 
the  City  Government.— "Salaried  Office"  Defined. 

San  Francisco,  Cal.,  April  14,  1909. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board  of  date  April  9,  1909,  requesting  me  to  advise 
your  Board  upon  the  following  facts: 

"Miss  L.  H.  Keefe.  the  Secretary  of  the  Pension  Board, 
drawing  a  salary  of  $50  per  month  as  Secretary  under  the 
Charter,  is  also  regularly  employed  by  the  City  Board  of 
Health  at  its  office  on  Mission  street,  and  draws  pay  from 
the  City  for  such  employment." 

You  ask:  "Can  any  City  employe  hold  two  municipal 
positions  at  the  same  time?" 

I  am  advised  that  the  position  which  Miss  Keefe  holds 
with  the  Board  of  Health  is  that  of  stenographer. 

Opinion. 

The  only  Section  of  the  Charter  having  any  bearing  upon 
the  question  is  Section  4.  of  Article  XVI.  That  Section 
reads  as  follows : 

"Any  person  holding  a  salaried  office  under  the  City  and 
County,  whether  by  election  or  appointment,  who  shall,  dur- 
ing his  term  of  office,  hold  or  retain  any  other  salaried 
office  under  the  Government  of  the  United  States,  or  of 
this  State,  or  who  shall  hold  any  other  salaried  office  con- 
nected with  the  government  of  the  City  and  County,  or 
who  shall  become  a  member  of  the  Legislature,  shall  be 
deemed  to  have  thereby  vacated  the  office  held  by  him 
under  the  City  and  County." 

The  Charter  provision  is  directed  against  any  person  hold- 
ing two  "salaried  offices"  at  the  same  time. 

The  point  of  the  question  asked  by  you  is— Does  Miss 
Keefe  now  hold  two  "salaried  offices?"    There  is  a  distinc- 
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tion  between  "employment"  in  a  department  of  the  munici- 
pal government  and  a  "salaried  office"  in  the  municipal  gov- 
ernment. It  is  difficult,  however,  to  give  a  general  defini- 
tion which  in  a  general  way  determines  who  are  employes 
of  a  department  and  those  who  are  salaried  officers  within 
the  department. 

The  Court,  in  United  States  vs.  Hartwell  (6  Wall,  393) 
says :  "The  term  'office'  embraces  the  idea  of  tenure,  dura- 
tion, emoluments  and  duties,  and  involves  the  exercise  of 
some  sovereign  power  of  the  State." 

In  Collins  vs.  Mayor  (6  Hun.,  380),  it  is  held  that  "the 
true  test  to  distinguish  officers  from  mere  servants  or  em- 
ployes is  in  the  obligation  to  take  the  oath  required  by  law 
of  officers." 

In  People  vs.  Langdon  (40  Mich.,  673)  the  Court  held : 

"An  office  is  a  special  trust,  or  charge  created  by  compe- 
tent authority.  The  officer  is  distinguished  from  the  em- 
ploye in  the  greater  importance,  dignity  and  independence 
of  his  position,  in  being  required  to  take  an  official  oath 
and  perhaps  to  give  an  official  bond,  in  liability  to  be  called 
to  account  as  a  public  offender  for  misfeasance  in  office,  and 
usually,  though  not  necessary,  in  the  term  of  his  office." 

The  case  of  Olmstead  vs.  Mayor  (43  N.  Y.  Superior  Court, 
481)  comes  nearer  to  deciding  the  point  in  question  than 
any  case  I  have  been  able  to  discover.  In  that  case  the 
plaintiff  was  employed  as  a  landscape  architect  by  the  De- 
partment of  Public  Parks  at  a  fixed  salary  of  six  thousand 
a  year.  While  he  was  so  employed  he  was  appointed  Com- 
missioner of  State  Survey.  Section  114  of  Chapter  335  of 
the  laws  of  1873  of  New  York  provides  that : 

"Any  person  holding  office,  whether  by  election  or  ap- 
pointment, who  shall,  during  his  term  of  office,  accept,  hold, 
or  retain  any  other  civil  office  of  honor,  trust  or  emolument 
under  the  Government  of  the  United  States,     *     *     *     or 
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of  the  State,  *  *  *  qj-  y^ho  shall  hold  or  accept  any 
other  office  connected  with  the  government  of  the  City  of 
New  York,  or  who  shall  accept  a  seat  in  the  Legislature, 
shall  be  deemed  thereby  to  have  vacated  every  office  held 
by  him  under  the  City  government." 

The  provisions  of  the  law  of  New  York  are,  therefore, 
practically  the  same  as  the  provision  of  our  Charter. 

Plaintiff  sued  to  recover  his  salary  as  a  landscape  archi- 
tect, and  it  was  resisted  upon  the  ground  that  he  had  va- 
cated his  position  of  landscape  architect  by  virtue  of  the  fact 
that  he  had  accepted  the  appointment  of  Commissioner  of 
State  Survey. 

The  Court  held  that  plaintiff's  employment  in  the  De- 
partment of  Public  Parks  as  a  landscape  architect  did  not 
make  him  a  public  officer,  although  his  appointment  of  Com- 
missioner of  State  Survey  did.  The  test  applied  in  that  case 
was  the  following: 

"One  who  receives  no  certificate  of  employment,  takes 
no  oath,  has  no  tenure  or  term  of  office,  discharges  no  duties, 
exercises  no  powers,  depending  entirely  on  the  authority  of 
the  law,  but  simply  performs  such  duties  as  are  required  of 
him  by  the  persons  employing  him,  and  whose  responsi- 
bility is  limited  to  them,  is  not  an  officer  and  does  not  hold 
an  office,  although  he  is  employed  by  public  officers  and  is 
engaged  in  public  work." 

Under  the  rule  declared  in  Olmstead  vs.  Mayor,  Miss 
Keefe's  position  in  the  Board  of  Health  is  not  that  of  a  pub- 
lic officer.  Her  duties  are  simply  those  required  of  her 
from  time  to  time  by  the  officers  in  charge  of  the  Depart- 
ment of  Public  Health,  to  whom  she  is  responsible.  They 
have  the  power  to  direct  her  in  all  her  work,  and  she  has 
no  powers  independent  of  those  in  charge. 

Such  being  the  case,  I  advise  you  that  Miss  Keefe  does 
not    occupy    two    "salaried    offices"    under    the    City    and 
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County,  and  that  she  may  continue  to  remain  Secretary  of 
the  Pension  Board  and  also  to  be  employed  by  the  Depart- 
ment of  Public  Health  as  a  stenographer. 

Respectfully, 

PERCY  V.   LONG, 
City  Attorney. 
Firemen's  Pension  Fund  Commissioners. 


Firemen. — Scope  of  Their  Proper  Political  Activity  Under 

Direct  Primary  Law. 

San  Francisco,  Cal.,  April  20,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
the  President  of  your  Board,  of  date  April  15,  1909,  request- 
ing me  to  advise  you  upon  the  following  questions : 

"i.  Does  Section  32  of  the  miscellaneous  provisions  of 
the  Charter  permit  firemen  to  sign  petitions  for  candidates, 
provided  for  in  the  new  primary  law?" 
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'2.  What  is  the  limit  to  which  firemen  can  properly  go 
in  connection  with  the  new  primary  law  without  violating 
Section  32?" 

Opinion. 

I.     Section  32  of  miscellaneous  provisions  of  the  Char- 
ter is  as  follows : 

"No  member  of  the  Board  of  Police  Commissioners  and 
no  member  of  the  Board  of  Fire  Commissioners,  and  no 
officer,  subordinate  or  employe  of  the  Police  Department, 
or  of  the  Fire  Department,  shall  be  a  member  of  any  parti- 
san convention,  the  purpose  of  which  is  to  nominate  candi- 
dates for  office;  nor  shall  either  of  them,  directly  or  indi- 
rectly, electioneer,  by  soliciting  votes  or  otherwise,  for  or 
against  any  candidates  for  office  at  any  election,  or  for  or 
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against  any  candidates  for  nomination  before  any  political 
convention,  or  for  or  against  any  candidate  for  delegate  to 
such  convention  at  any  primary  election ;  nor  shall  either 
of  them  be  a  member  of  any  committee,  club,  or  organiza- 
tion, the  purpose  of  which  is  to  nominate  or  endorse  candi- 
dates for  office  at  any  election ;  nor  in  any  way  attempt  to 
influence  or  control  such  committee,  club,  or  organization, 
while  nominating  or  endorsing  said  candidates ;  nor  take  any 
part  in  the  control,  management  or  distribution  of  the 
political  patronage  of  any  public  officer;  nor  shall  any  mem- 
ber of  either  of  said  Boards,  or  any  officer,  subordinate  or 
employe  of  either  of  said  departments,  directly  or  indirectly 
attempt  to  control,  or  in  any  manner  influence,  the  action 
of  any  officer,  subordinate  or  employe  of  either  of  said 
departments  at  any  general,  special  or  primary  election. 
And  no  officer,  subordinate  or  employe  of  either  of  said  de- 
partments shall  levy,  collect  or  pay  any  amount  of  money 

as    an    assessment   or   contribution    for    political    purposes. 
*     *     * " 

In  this  Section  the  Charter  framers  enumerated  the  re- 
strictions that  are  to  be  placed  upon  the  political  activities 
of  members  of  the  Police  and  Fire  Departments.  Under  a 
settled  rule  of  Statutory  construction  where  a  Statute  or  law 
attempts  to  enumerate  those  things  which  can  not  be  done, 
the  restrictions  are  confined  solely  to  those  things  enumer- 
ated. Section  32  having  provided  what  may  not  be  done  by 
a  member  of  the  Police  or  Fire  Departments  in  the  way 
of  political  activity,  the  rule  of  construction  referred  to  will 
permit  a  member  of  the  Fire  or  PoHce  Department  to  take 
part  in  any  political  activity  not  in  Section  32  specifically 
prohibited.  When  Section  32  was  adopted  the  Charter 
framers  did  not  have  in  mind  a  primary  law  such  as  was 
enacted  by  the  last  Legislature.  The  provisions,  so  far  as 
they  relate  to  primary  elections,  were  drawn  with  reference 
to  the  then  existing  primary  law.  The  Section,  however, 
must  be  construed  in  accordance  with  the  rule  referred  to. 

There  is  no  language  in  the  Section  which  can  be  inter- 
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preted  as  preventing  a  fireman  from  signing  a  petition  on 
behalf  of  a  person  seeking  a  political  nomination  at  a  pri- 
mary election.  Signing  such  a  petition  does  not  make  a 
fireman  "a  member  of  a  partisan  convention,"  nor  does  he, 
by  signing  the  petition,  "directly  or  indirectly  electioneer, 
by  soliciting  votes  or  otherwise,  for  or  against  any  candidate 
for  ofiice  at  any  election,"  nor  does  he  become  "a  member 
of  any  committee,  club  or  organization"  the  purpose  of 
which  is  to  nominate  or  endorse  candidates  for  office  at  any 
election.  Neither  does  he  by  the  mere  signing  of  such  a 
petition  "in  any  way  attempt  to  influence  or  control  the 
actions  of  any  officer,  subordinate  or  employe  of  the  Fire 
Department  at  any  general,  special  or  primary  election." 
By  signing  a  nominating  petition  he  merely  indicates  his 
choice  of  a  candidate  for  ofiice.  Under  Section  32  he  is  not 
prevented  from  indicating  such  a  choice  so  long  as  he  does 
not  do  any  of  the  prohibited  acts. 

I  therefore  advise  you  that  a  fireman  may  sign  the  peti- 
tions of  candidates  provided  for  in  the  new  primary  law. 

2.  The  restrictions  upon  the  political  activity  of  a  fire- 
man are  particularly  enumerated  in  Section  32.  Of  course, 
the  provision  that  he  shall  not  be  a  member  of  any  partisan 
convention,  the  purpose  of  which  is  to  nominate  a  candidate 
for  office,  is  no  longer  of  any  force  for  the  reason  that  no 
such  conventions  are  now  to  be  held.  He  can  not,  however, 
electioneer  directly  or  indirectly  for  or  against  any  candidate 
for  office  at  any  election,  which  includes  primary  elections. 
He  can  not  be  any  member  of  any  committee,  club  or  organ- 
ization, which  has  for  its  purpose  the  nomination  or  en- 
dorsement of  any  candidate  for  office  at  any  election,  which 
likewise  includes  primary  elections,  nor  can  he  in  any  way 
attempt  to  influence  or  control  any  committee,  club  or 
organization  which  has  for  its  object  the  nomination  or 
endorsement  of  any  candidate  for  office,  nor  can  he  in  any 
way  take  part  in  or  control  the  management  or  distribution 
of  the  political  patronage  of  any  public  office.  He  can  not 
levy,  collect  or  pay  any  amount  of  money  as  an  assessment 
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or  contribution  for  political  purposes.  He  has  the  right,  as 
has  already  been  pointed  out,  to  sign  the  petition  of  any 
person  who  desires  to  be  a  candidate  of  a  political  party. 
He  has,  of  course,  the  right  to  vote  at  the  primary  and  make 
declaration  of  his  political  preferments.  So  long  as  he 
confines  himself  to  these  political  activities  he  will  not 
violate  the  provisions  of  Section  32. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Fire  Commissioners. 


Arbitrary  Assessments  of  Property. — Procedure  by  Assessor 
and  Board  of  Supervisors  Described. 

San  Francisco,  Cal.,  April  23,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
February  19th,  which,  considered  along  with  the  petition  of 
Mr.  M.  P.  Hirschman  accompanying  same  and  with  the 
information  given  this  office  by  the  Tax  Collector  of  this 
City,  I  understand,  asks  for  my  advice  as  to  the  course  to  be 
taken  by  the  Board  of  Supervisors  in  the  matter  of  the 
following  state  of  facts  : 

Petitioner  was  assessed  by  the  Assessor  of  the  City  and 
County  of  San  Francisco  for  the  fiscal  year  1908-9  by  an 
arbitrary  assessment  in  the  amount  of  two  thousand 
($2,000)  dollars.  This  arbitrary  action  was  taken  under 
Section  No.  3633  of  the  Political  Code  because  petitioner 
failed  to  furnish  the  Assessor  with  the  statement  required 
by  Sections  No.  3629  and  No.  3631  of  the  Political  Code. 
The  Assessor  then,  under  Section  No.  3633,  sent  to  the 
Board  of  Supervisors  his  report  of  this  arbitrary  assessment. 
The  Board  of  Supervisors  subsequently,  sitting  as  a  Board 
of  Equalization,  increased  the  assessment  to  five  thousand 
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($5,ooo)  dollars.    I  shall  assume  that  all  proceedings  by  the 
Assessor  and  by  the  Board  of  Supervisors  were  regular. 

The  petitioner  has  been  presented  with  a  tax  bill  by  the 
Tax  Collector  on  this  increased  assessment  and  has  never 
paid  same.  He  takes  the  position  that  the  increased  assess- 
ment is  erroneous: 

First — Because  in  the  first  place  the  Assessor  never  de- 
manded of  him  that  he  furnish  a  statement  setting  forth  his 
property  as  is  contemplated  by  the  Political  Code,  Sections 
Nos.  3629  and  3633. 

Second — Because  the  Board  of  Supervisors  never  de- 
manded of  him  after  the  arbitrary  assessment  was  presented 
to  the  Board,  that  he  deliver  to  the  Board  such  a  statement 
as  required  by  Section  No.  3633  of  the  Political  Code. 

It  is  claimed  by  petitioner  that  he  lived  in  the  City  and 
County  of  San  Francisco  up  to  May  20,  1908.  when  he 
moved  to  San  Mateo  Count}^  and  that  owing  to  his  removal 
the  demand  of  the  Assessor  that  he  furnish  a  statement  in 
the  first  place  and  the  demand  by  the  Board  of  Supervisors, 
in  the  second  place,  never  reached  him  until  too  late  for  him 
to  appear  in  response  to  the  notice  of  the  Board  of  Super- 
visors, they  having  closed  their  labors  as  a  Board  of  Equal- 
ization in  the  meantime.  On  January  18,  1909,  petitioner 
petitioned  the  Board  of  Supervisors  that  they  either  cancel 
the  above  assessment  or  agree  to  refund  to  him  the  amount 
that  he  must  pay  the  Tax  Collector  to  clear  the  roll. 

Opinion. 

Section  3628  of  the  Political  Code  closes  as  follows : 

"The  Assessor  must,  between  the  first  Mondays  in  March 
and  July  of  each  year,  ascertain  the  names  of  all  taxable 
inhabitants,  and  all  the  property  in  his  County  subject  to 
taxation,  except  such  as  is  required  to  be  assessed  by  the 
State  Board  of  Equalization,  and  must  assess  such  prop- 
erty to  the  persons  by  whom  it  was  owned  or  claimed,  or  in 
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whose   possession  or   control    it    was,    at    twelve   o'clock 
meridian,  of  the  first   Monday   in   March  next  preceding. 

Section  3631  reads: 

"The  Assessor  may  fill  out  the  statement  at  the  time  he 
presents  it,  or  he  may  deliver  it  to  the  person  and  require 
him,  within  an  appointed  time,  to  return  the  same  to  him, 
properly  filled  out." 

Section  3652  reads : 

"On  or  before  the  first  Monday  in  July,  in  each  year,  the 
Assessor  must  complete  his  assessment  book.     *     *     *" 

Section  3654  reads: 

"As  soon  as  completed,  the  assessment  book,  together 
with  the  map  books,  statements,  and  military  roll,  must  be 
delivered  to  the  Clerk  of  the  Board  of  Supervisors,  who  must 
immediately  give  notice  thereof,  and  of  the  time  the  Board 
will  meet  to  equalize  assessments,  by  publication  in  a  news- 
paper, if  any  is  printed  in  the  County;  if  none,  then  in  such 
manner  as  the  Board  may  direct;  in  the  meantime  the 
assessment  book,  map  book  and  statements  must  remain  in 
his  office  for  the  inspection  of  all  persons  interested.  After 
the  Board  of  Equalization  has  completed  its  labors,  the  map 
books  and  statements  shall  be  returned  to  the  County 
Assessor's  office,  and  shall  be  kept  in  said  office  for  future 
reference." 

Section  3633  reads : 

"If  any  person,  after  demand  made  by  the  Assessor, 
neglects  or  refuses  to  give,  under  oath,  the  statement  herein 
provided  for,  or  to  comply  with  the  other  requirements  of 
this  title,  the  Assessor  must  note  the  refusal  on  the  assess- 
ment book,  opposite  the  name  of  such  person,  and  must 
make  an  estimate  of  the  value  of  such  property  of  such 
person,  and  the  Assessor  must  transmit  on  or  before  the 
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first  day  of  July  of  each  year  to  the  Board  of  Supervisors 
a  verified  report  in  writing,  separate  from  the  Assessment 
Roll,  containing  a  complete  list  of  all  persons  who  refuse  or 
neglect  to  furnish  a  statement  of  their  property  as  herein 
provided  for,  or  to  comply  with  the  requirements  of  this 
title,  the  amount  of  the  assessment  upon  the  property  of 
such  persons,  with  a  statement  of  the  particular  facts,  if 
any,  upon  which  the  assessment  has  been  made,  and  the 
valuation  of  the  property  so  assessed  ascertained.  The 
Board  of  Supervisors  must  investigate  and  inquire  into  all 
assessments  and  values  so  fixed  by  the  Assessor,  as  pre- 
scribed by  this  Section,  and  for  that  purpose  must  require 
each  taxpayer  affected  by  such  assessment  and  valuation  to 
make  a  statement  under  oath,  within  ten  days  from  making 
an  order  requiring  such  statement,  setting  forth  specifically, 
all  the  property  owned  or  controlled,  or  in  the  possession  of 
such  taxpayer  on  the  first  Monday  of  March.  If  any  tax- 
payer, after  demand  made  by  the  Board  of  Supervisors, 
shall  neglect  or  refuse  to  make  and  deliver  to  the  said  Board 
of  Supervisors  the  statement,  duly  verified,  herein  provided 
for,  or  to  comply  with  the  other  requirements  of  this  title, 
the  said  Board  of  Supervisors,  sitting  as  a  County  Board  of 
Equalization,  must  increase  such  assessment  and  valuation 
to  such  an  amount  as  the  said  Board  shall  deem  just;  but 
the  value  fixed  by  the  Assessor  must  not,  in  any  case,  be 
reduced  by  the  Board  of  Supervisors." 

Section  3672  reads : 

"The  Board  of  Supervisors  of  each  County  must  meet  on 
the  first  Monday  of  July  in  each  year  to  examine  the  assess- 
ment book  and  equalize  the  assessment  of  property  in  the 
County.  It  must  continue  in  session  for  that  purpose,  from 
time  to  time,  until  the  business  of  equalization  is  disposed 
of,  but  not  later  than  the  third  Monday  of  July." 

Section  3682  reads : 

"The  Clerk  of  the  Board  must  record,  in  a  book  to  be  kept 
for  that  purpose,  all  changes,  corrections,  and  orders  made 
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by  the  Board,  and  during  its  session,  or  as  soon  as  possible 
after  its  adjournment,  must  enter  upon  the  assessment  book 
all  changes  and  corrections  made  by  the  Board,  and  on  or 
before  the  first  Monday  of  August  must  deliver  the  assess- 
ment so  corrected  to  the  County  Auditor.     *     *     *" 

A  study  of  the  above  provisions  of  the  Political  Code 
shows  that  the  following  general  procedure  is  required: 

The  Assessor  must,  between  the  first  Mondays  of  March 
and  July  of  each  year,  require  all  taxable  inhabitants  to  be 
assessed  for  their  property,  assessing  such  property  to  the 
persons  by  whom  it  was  owned  on  the  first  Monday  in 
March.  This  assessment  book  must  be  completed  on  or 
before  the  first  Monday  in  July  and  as  soon  as  completed  it 
must  be  delivered  to  the  Board  of  Supervisors. 

To  make  this  assessment  the  Assessor  may  either  fill  out 
a  statement  showing  the  property,  at  the  time  he  presents 
it  to  the  property  holder,  or.  he  may  deliver  it  to  the  latter 
and  require  him,  within  an  appointed  time,  to  return  the 
same  to  him  properly  filled  out. 

If  any  person  fails  to  comply  with  this  demand  the 
Assessor  must  arbitrarily  assess  and  report  the  same  to  the 
Board  of  Supervisors  before  the  first  day  of  July.  The 
Board,  then  sitting  as  a  Board  of  Equalization  from  the 
first  Monday  to  the  third  Monday  in  July,  and  not  later, 
must  present  a  second  demand  on  the  person,  requiring  such 
a  statement  to  be  made  within  ten  days  from  the  time  of 
making  the  order  requiring  the  statement.  The  person  still 
neglecting  to  make  this  statement,  the  Board  must  increase 
such  assessment  to  such  amount  as  the  Board  may  deem 
just,  but  the  value  fixed  by  the  Assessor  in  the  case  of  an 
arbitrary  assessment  by  the  Assessor,  must  never  be  reduced 
by  the  Board  of  Supervisors. 

The  Board  of  Supervisors  must,  on  or  before  the  first 
Monday  in  August,  deliver  the  assessment  book,  properly 
corrected,  to  the  Auditor. 

It  will  be  noted  from  the  above  summary  that  the 
petitioner  has  not  complied  with  the  requirements  of  the 
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Statutes,  first,  because  he  did  not  prepare  and  give  to  the 
Assessor  the  statement  between  the  first  Mondays  of  March 
and  July  within  the  time  specified  by  the  Assessor  in  his 
demand  for  this  statement,  and,  second,  he  did  not  comply 
with  the  demand  of  the  Board  of  Supervisors  to  furnish  such 
a  statement  between  the  first  and  third  Mondays  in  July 
within  the  time  specified  in  this  order.  His  absence  from 
the  City  after  the  20th  day  of  May  is  no  excuse  for  not 
returning  a  statement  showing  his  property  as  of  the  first 
Monday  in  March,  for  a  person  holding  property  is  required 
to  take  such  interest  as  will  protect  himself  against  ex- 
orbitant or  arbitrary  assessments.  The  law  gives  him 
adequate  opportunity  to  do  so,  first,  in  answer  to  the 
Assessor's  demand,  and,  second,  in  answer  to  the  Board's 
demand,  and  he  cannot  escape  the  burdens  of  taxation  and 
at  the  same  time  enjoy  the  advantages  incident  to  holding 
property  by  merely  absenting  himself  from  the  County 
during  the  whole  or  a  part  of  the  time  during  which  pro- 
ceedings are  had  for  the  assessment  of  the  property. 

The  petition  in  this  case  was  not  presented  to  the  Board 
of  Supervisors  until  January  18,  1909,  long  after  the  matter 
was  out  of  the  hands  of  the  Board  of  Supervisors,  for  that 
body  ceases  to  meet  as  a  Board  of  Equalization  after  the 
third  Monday  in  July  and  is  required  to  deliver  the  Assess- 
ment Roll  to  the  County  Auditor  on  or  before  the  first 
Monday  of  August. 

As  was  said  by  the  Supreme  Court  of  California  in  Henne 
vs.  Los  Angeles  County,  129  Cal.,  at  299  and  300: 

"Had  the  plaintiff  furnished  the  Assessor  a  statement  of 
his  property,  it  would  have  enabled  him  to  make  a  deduc- 
tion. This  not  having  been  done,  the  plaintiff  was  furnished 
an  opportunity  to  have  the  correction  made  by  applying  to 
the  Assessor  prior  to  the  time  when  the  Assessment  Roll  is 
required  to  be  passed  over  to  the  Board  of  Supervisors. 
The  allegation  in  the  complaint  is  that  he  applied  to  the 
Assessor  on  the  twenty-third  day  of  July,  1898,  which  was 
some  time  after  the  work  of  the  Assessor  had  been  delivered 
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to  the  Board  of  Supervisors,  as  required  by  law.  *  *  * 
The  Assessor,  at  the  time  the  application  was  made,  had  no 
jurisdiction  in  the  premises,  and  could  not  make  any  cor- 
rection if  any  mistake  had  been  made  in  the  assessment. 
It  is  also  alleged  in  the  complaint  that  the  plaintiff  there- 
after, on  the  3rd  of  November,  filed  his  verified  petition 
with  the  Board  of  Supervisors  to  have  the  correction  made. 
This  was  also  after  the  Board  of  Supervisors  had  lost 
jurisdiction  of  the  matter.     *     *     * 

"For  an  overvaluation  of  the  assessment  of  property 
belonging  to  a  taxpayer  a  remedy  is  furnished  him  by 
Statute,  as  already  shown,  first  by  an  application  to  the 
Assessor  at  any  time  before  it  passes  out  of  his  hand  to  the 
Board  of  Supervisors,  and  thereafter  to  the  Board  of  Super- 
visors until  the  assessments  have  been  equalized  and  the 
matter  has  gone  beyond  their  control.     *     *     * 

"It  was  the  fault  of  the  plaintiff  himself  in  this  case  that 
he  did  not  obtain  relief  by  one  or  the  other  of  the  modes 
indicated,  inasmuch  as  his  application  was  too  late  in  both 
cases." 

I  therefore  advise  you  that  the  Board  of  Supervisors  has 
no  power  to  grant  either  of  the  requests  made  in  the  petition. 

Respectfully, 

PERCY  V.   LONG. 
Judiciary  Committee  City  Attorney, 

of  the  Board  of  Supervisors. 


"More  or  Less,"  as  Used  in  Supply  Contract  for  Furnishing 
Hay  to  Park,  Interpreted. 

San  Francisco,  Cal.,  April  30,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Board,  of  date  April  15,  1909,  requesting  me  to  advise 
you  upon  the  following  facts : 
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"In  bidding  for  supplies  to  be  furnished  to  the  Park 
Commissioners  for  the  fiscal  year  1908-9,  Somers  &  Co. 
submitted  a  bid  of  $14.90  per  ton  on  "thirty  tons,  more  or 
less,  third  crop  of  alfalfa  hay ;  to  be  delivered  within  thirty 
days  of  contract  or  later,  if  so  desired."  After  delivering 
forty  odd  tons  of  alfalfa  hay,  Somers  &  Co.  refused  to 
deliver  any  more,  claiming  that  they  had  completed  the 
contract.  The  Park  Commissioners  claim  the  contract  is 
not  complete,  nor  will  it  be  until  the  conclusion  of  the  fiscal 
year,  the  time  for  which  the  contract  was  accepted." 

Opinion. 

The  legal  question  to  be  decided  is  what  is  the  construc- 
tion to  be  given  to  the  words  "thirty  tons,  more  or  less." 
Under  your  interpretation  of  the  contract  you  could  require 
any  amount  of  alfalfa  hay  to  be  delivered,  whether  it  was 
one  ton  or  five  hundred  tons  during  the  fiscal  year.  If  that 
is  a  true  interpretation,  then  the  definite  amount  mentioned, 
to  wit,  thirty  tons,  would  have  no  bearing  whatsoever  upon 
the  amount  to  be  delivered.  By  such  a  construction  the 
contractor  would  be  unable  to  say  at  the  time  he  entered 
into  the  contract  just  what  amount  was  to  be  required  of 
him.  He  would  be  unable  to  make  provision  for  the  fulfill- 
ment of  his  contract,  and  in  all  probability  he  would  find 
himself  in  either  one  or  two  predicaments  at  the  end  of  the 
contract,  either  he  has  been  obliged  to  keep  on  hand  a  larger 
amount  of  alfalfa  hay  than  has  been  required  of  him  or  else 
he  has  been  unable  to  fulfill  the  terms  of  the  contract  by 
reason  of  the  depletion  of  the  hay  on  hand.  Of  course,  it 
would  be  possible  to  put  a  condition  in  the  contract  that  the 
contractor  should  furnish  hay  to  the  Park  in  such  quantities 
and  at  such  times  as  the  Park  Commissioners  should  require 
the  same.  Before,  however,  the  Courts  would  construe  a 
contract  as  requiring  a  contractor  to  furnish  supplies  in  any 
amount  that  might  be  required  a  plain  provision  to  that 
effect  would  have  to  be  inserted  in  the  contract. 
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In  the  case  of  Brawley  vs.  U.  S.,  found  in  96  U.  S.,  623, 
Law  Edition,  the  Court  laid  down  the  general  rules  for  the 
construction  of  a  contract  which  contains  the  words  "more 
or  less."    The  Court  says : 

"Where  a  contract  is  made  to  sell  or  furnish  certain  goods 
identified  by  reference  to  independent  circumstances,  such 
as  an  entire  lot  deposited  in  a  certain  warehouse,  or  all  that 
may  be  manufactured  by  the  vendor  in  a  certain  establish- 
ment, or  that  may  be  shipped  by  his  agent  or  correspondent 
in  certain  vessels,  and  the  quantity  is  named  with  the  quali- 
fication of  'about,'  or  'more  or  less,'  or  words  of  like  import, 
the  contract  applies  to  the  specific  lot;  and  the  naming  of 
the  quantity  is  not  regarded  as  in  the  nature  of  a  warranty, 
but  only  as  an  estimate  of  the  probable  amount,  in  reference 
to  which  good  faith  is  all  that  is  required  of  the  party  making 
it.  In  such  cases,  the  governing  rule  is  somewhat  analogous 
to  that  which  is  applied  in  the  description  of  lands,  where 
natural  boundaries  and  monuments  control  courses  and 
distances  and  estimates  of  quantity. 

"But  when  no  such  independent  circumstances  are  re- 
ferred to,  and  the  engagement  is  to  furnish  goods  of  a 
certain  quality  or  character  to  a  certain  amount,  the  quan- 
tity specified  is  material,  and  governs  the  contract.  The 
addition  of  the  qualifying  words,  'about,'  'more  or  less,'  and 
the  like,  in  such  cases,  is  only  for  the  purpose  of  providing 
against  accidental  variations  arising  from  slight  and  un- 
important excesses  or  deficiencies  in  number,  measure  or 
weight. 

"If,  however,  the  qualifying  words  are  supplemented  by 
other  stipulations  or  conditions  which  give  them  a  broader 
scope  or  a  more  extensive  significancy,  then  the  contract  is 
to  be  governed  by  such  added  stipulations  or  conditions. 
As,  if  it  be  agreed  to  furnish  so  many  bushels  of  wheat, 
more  or  less,  according  to  what  the  party  receiving  it  shall 
require  for  the  use  of  his  mill,  then  the  contract  is  not 
governed  by  the  quantity  named,  nor  by  that  quantity  with 
slight  and  important  variations,  but  by  what  the  receiving 
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party  shall  require  for  the  use  of  his  mill ;  and  the  variation 
from  the  quantity  named  will  depend  upon  his  discretion 
and  acquirements,  so  long  as  he  acts  in  good  faith." 

In  Brawley  vs.  U.  S.,  however,  there  was  a  condition  in 
the  contract  that  the  contractor  should  furnish  "eight  hun- 
dred cords  of  wood,  more  or  less,  as  was  to  be  determined 
to  be  necessary  by  the  Post  Commander."  The  Court  held 
that  the  words  "as  was  to  be  determined  to  be  necessary 
by  the  Post  Commander"  brought  it  within  the  rule  stated 
in  the  opinion  that  if  qualified  words  are  supplemented  by 
other  stipulations  or  contain  words  which  give  them  a 
broader  scope  or  a  more  extensive  significancy,  then  the 
contract  is  to  be  governed  by  such  added  stipulations  or 
conditions. 

In  Cabot  vs.  Winsor,  i  Allan,  546,  the  contract  was  for 
the  sale  of  "five  hundred  bundles,  more  or  less,  of  gunny 
bags  at  ten  cents  per  bag."  The  Court  in  construing  the 
contract  as  affected  by  the  words  "more  or  less,"  said : 

"As  applied  to  quantity,  they  are  to  be  construed  as  quali- 
fying a  representation  or  statement  of  an  absolute  or 
definite  amount,  so  that  neither  party  to  a  contract  can 
avoid  it  or  set  it  aside  by  reason  of  any  deficiency  or  sur- 
plus, occasioned  by  no  fraud  or  want  of  good  faith,  if  there 
is  a  reasonable  approximation  to  the  quantities  specifically 
named  as  the  subject  of  the  contract,  or,  as  it  is  sometimes 
briefly  expressed,  it  is  an  absolute  contract  for  a  specific 
quantity  within  a  reasonable  limit." 

In  Hackett  vs.  State,  103  Cal.,  144,  Brawley  vs.  U.  S.  and 
Cabot  vs.  Winsor,  are  cited  with  approval. 

Inasmuch  as  the  contract  with  Somers  &  Co.  contains  no 
independent  circumstance  and  does  not  refer  particularly  to 
any  other  method  for  determining  and  making  certain  the 
amount  of  hay  that  was  to  be  required  by  the  Board,  I  am 
of  the  opinion  that  the  contract  is  for  the  delivery  to  the 
Park  Commissioners  of  a  stated  amount  of  hay.  to  wit, 
thirty  tons,  and  that  the  only  effect  that  the  words  "more 
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or  less"  have  upon  the  contract  is:  If  the  amount  of  hay 
should  fall  slightly  short  of  thirty  tons  or  should  slightly 
exceed  thirty  tons,  a  full  and  substantial  compliance  with 
the  terms  of  the  contract  has  been  made.  The  provision  as 
it  stands,  "thirty  tons,  more  or  less,"  does  not  give  the 
Board  of  Park  Commissioners  the  right  to  require  such 
amount  as  they  desire  but  is  a  provision  which  protects  the 
contractor  in  case  the  amount  should  fall  short  of  thirty 
tons  or  should  slightly  exceed  thirty  tons.  If  it  v/as  the 
intention  of  the  Park  Commissioners  to  require  the  con- 
tractor to  furnish  such  amounts  of  hay  as  would  be  required 
by  the  Commission,  a  provision  to  that  effect  should  have 
been  inserted  in  the  contract. 

A  copy  of  the  contract  has  not  been  furnished  me  and  I 
have  assumed  in  this  opinion  that  the  contract  does  not  refer 
to  any  other  independent  circumstance,  nor  does  it  contain 
any  qualifying  words  making  definite  and  certain  the 
amount  of  hay  that  was  to  be  required  by  the  Board  of 
Park  Commissioners,  and  that  the  only  provision  in  the 
contract  is  that  the  contractor  was  to  furnish  to  the  Park 
Commissioners  "thirty  tons,  more  or  less,  third  crop  of 
alfalfa  hay,  to  be  delivered  within  thirty  days  of  the  con- 
tract or  later,  if  so  desired." 

I  advise  you  that  Somers  &  Co.  having  furnished  forty 
tons  of  hay  under  the  contract  have  fully  complied  with  the 
contract  and  you  cannot  require  a  further  amount  of  hay 
from  them. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Board  of  Park  Commissioners. 
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Taxes  Erroneously  Paid  May  Be  Refunded  by  Board  of 
Supervisors,   Under   Section   3804,   Political   Code. 

San  Francisco,  Cal.,  April  28,  1909. 

Gentlemen :  Pursuant  to  your  request  under  date  of 
April  10,  1909,  for  an  opinion  as  to  whether  or  not  the 
Board  of  Supervisors  has  the  power  to  grant  the  petition  of 
Mrs.  O.  L.  Hilsson  for  the  refund  of  certain  moneys,  and 
if  so,  under  and  pursuant  to  what  authority,  I  beg  to  state 
that  in  the  opinion  of  this  office : 

First — The  Board  of  Supervisors  has  such  authority,  and, 

Second — It  has  such  authority  under  Section  No.  3804  of 
the  Political  Code. 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
Board  of  Supervisors. 


Public  Charges.— Money  for  Their  Support  May  Be 
Required  of,  or  Received  as  Voluntary  Payment 
From,  a  Brother  of  the  Public  Charge. 

San  Francisco,  Cal.,  April  28,   1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Board  under  date  of  April  23,  1909,  requesting  me 
to  advise  your  Board  whether  or  not  your  Board  can 
receive  money  voluntarily  paid  from  the  brother  of  a  person 
who  has  become  a  public  charge  upon  the  City  as  payment 
for  the  support  and  care  of  the  person  who  has  become 
such  a  charge. 

Under  the  Statutes  of  1901,  page  636,  a  brother  is  required 
to  pay  into  the  City  and  County  Treasury  a  sum  fixed  by 
the  Board  of  Supervisors  for  the  maintenance  and  support 
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of  a  brother  or  sister  who  has  become  a  public  charge  upon 
the  City  and  County.  The  money  so  paid  is  required  by 
the  provisions  of  the  Act  to  be  turned  into  such  fund  of  the 
City  and  County  as  is  used  for  the  support  and  care  of 
persons  who  have  become  a  public  charge  upon  the  City 
and  County.  The  money  in  question,  though  paid  volun- 
tarily, can  be  received  in  the  same  manner  as  money  paid 
under  the  requirements  of  the  Act  of  1901.  Independent  of 
the  provisions  of  the  Act  of  1901,  I  am  of  the  opinion  that 
the  City  and  County  can  receive  this  money,  for  the  reason 
that  under  Article  I,  Section  i,  of  the  Charter,  the  City 
and  County  can  "receive  bequests,  gifts  and  donations  of 
all  kinds." 

I,  therefore,  advise  you  that  the  Department  may  receive 
this  money,  but  that  it  is  obliged  to  pay  the  money  into  the 
General  Fund  of  the  City  and  County  of  San  Francisco, 

Respectfully, 

PERCY  V.   LONG, 

City  Attorney. 
P>oard  of  Public   Health. 


Sale  of  Liquors  "in  Less  Quantity  Than  One  Quart" 
Refers  to  One  Kind  of  Liquor. — Cannot  Sell  One  Pint 
of  Beer  and  One  Pint  of  Whiskey  Without  Permit. 

San  Francisco,  Cal.,  April  29,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
date  April  17,  1909,  requesting  me  to  advise  your  Board 

"Whether  a  grocer  who  does  not  pay  a  liquor  license  can 
sell  a  pint  of  whiskey  and  a  pint  of  beer  'in  one  sale,'  not 
to  be  drunk  upon  the  premises,  upon  the  theory  that  the 
same  constitutes  one  quart  and  therefore  not  subject  to  a 
license.' 
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Subdivision  3  of  Section  i.  Chapter  III,  Article  VIII,  of 
the  Charter,  reads  as  follows : 

"The  Board  of  Police  Commissioners  have  power  to  grant 
permits  to  any  person  desiring  to  engage  in  the  sale  of 
liquor  in  less  quantity  than  one  quart,  and  to  grant  permits 
to  any  person  engaged  in  the  business  of  selling  liquor  to 
be  drunk  on  the  premises." 

I  am  of  the  opinion  that  the  words  "liquor  in  less  quantity 
than  one  quart"  means  liquor  of  one  kind  :  that  is.  a  person 
cannot  sell  less  than  one  quart  of  beer,  or  one  quart  of 
whiskey,  or  one  quart  of  wine,  without  a  permit  from  the 
Board  of  Police  Commissioners.  Any  other  construction  of 
the  provisions  of  the  Charter  would  nullify  the  manifest 
intention  of  the  Charter.  It  is  apparent  that  the  Charter 
framers  deemed  it  advisable  to  regulate  the  sale  of  liquor 
when  any  particular  kind  of  liquor  is  sold  in  less  quantities 
than  one  quart.  Of  course  it  is  not  necessary  that  liquor 
be  sold  in  quart  packages.  Thus,  a  grocer  could  sell  two 
pint  bottles  of  beer  in  one  sale  to  one  person. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

Board  of  Police  Commissioners. 


Golden  Gate  Park. — Police  Station  May  Be  Established 
Therein,  if  Necessary  to  Enjoyment  of  Park  by  the 
Public. 

San  Francisco,  Cal.,  April  30,  1909. 

Gentlemen :  I  am  in  receipt  of  a  copy  of  the  following 
Resolution : 

"Resolved,  That  the  City  Attorney  be  and  is  hereby 
requested  to  advise  this  Board  whether  it  has  the  power  to 
grant  the  permission  to  the  Board  of  Police  Commissioners 
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to  set  aside  a  part  of  Golden  Gate  Park  for  the  establish- 
ment of  a  police  station  and  police  stables  therein,  as  in  the 
accompanying  petition  requested." 

Opinion. 

Golden  Gate  Park  was  created  in  the  City  and  County  of 
San  Francisco  by  virtue  of  a  report  of  the  Committee  on 
Outside  Lands,  filed  May  i8,  1868,  whereby  that  Park  was 
set  aside  out  of  8400  acres  constituting  the  outside  lands, 
the  reservation  for  the  Park  amounting  to  1043  acres.  This 
was  accomplished  by  means  of  a  tax  assessed  upon  all  the 
lands  delineated  on  the  map  of  outside  lands.  Subse- 
quently the  Legislature  of  the  State  of  California,  by  an 
Act  approved  April  4,  1870,  designated  Golden  Gate  Park 
as  being  within  the  boundaries  delineated  by  the  Outside 
Lands  Committee  of  the  Board  of  Supervisors  and  provided 
a  scheme  for  its  management. 

Ever  since  the  last  named  date  said  Park  has  been 
under  the  control  of  the  City  for  park  purposes  and  has 
been  used  as  such.  The  general  rule  is  that  when  land 
has  been  given  for  and  dedicated  to  park  purposes  or  has 
been  acquired  by  a  municipality  through  moneys  raised 
by  assessment  upon  a  particular  district  that  the  purpose 
for  which  it  has  been  acquired  cannot  be  altered  or 
enlarged. 

The  Supreme  Court  of  this  State,  in  discussing  the  right 
of  the  IMayor  and  Common  Council  of  the  City  of  Los 
Angeles  to  establish  a  public  library  in  a  public  park,  said : 

"While  the  municipality  has  the  right  to  establish  upon 
a  public  park  a  public  library,  it  cannot  devote  any  of  the 
rooms  therein  to  administration  purposes.     *     *     * 

"If  any  part  of  such  building  could  be  used  for  one  admin- 
istration purpose,  it  might  gradually  be  devoted  to  another. 
If  one  municipal  Board  or  mimicipal  officer  of  the  City 
having  no  direct  relation  to  the  library  can  be  located 
therein,  so  may  another,  and  so  the  building  which  the  City 
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has  a  right  to  erect  as  a  library  building  solely  in  aid  of 
the  public  enjoyment  of  the  park,  may  be  gradually  invaded 
for  administration  purposes  and  ultimately  devoted  to  these 
purposes.     *     *     * 

"The  right  of  the  City  to  erect  the  proposed  library  in 
a  public  park  is  to  be  limited  to  its  use  solely  for  public 
library  purposes."  (Spires  vs.  City  of  Los  Angeles,  150 
Cal.,  70-71.) 

This  states  the  general  rule  which  would  prevent  the 
City,  as  such,  from  using  any  portion  of  Golden  Gate  Park 
for  purely  administrative  purposes  by  any  of  its  Depart- 
ments other  than  for  park  purposes.  This  does  not,  how- 
ever, prevent  the  Park  Commissioners  from  placing  such 
buildings  upon  the  park  for  the  purpose  of  properly  insur- 
ing the  enjoyment  of  those  who  may  visit  the  Park,  provid- 
ing that  such  buildings  in  no  way  interfere  with  the  enjoy- 
ment of  visitors  nor  in  any  way  mar  the  beauty  of  the  Park 
as  a  pleasure  ground. 

You  are  therefore  advised  that  if  the  housing  of  police 
officers  who  are  doing  strictly  park  duty  is  a  matter  which 
can  be  controlled  by  your  Department,  and  is  a  duty  which 
you  are  required  to  perform  in  order  that  the  general 
public  may  enjoy  the  pleasures  of  the  Park  without  inter- 
ference from  those  who  might  be  mischievious  or  disorderly, 
then  you  have  the  right  to  provide  for  such  needs,  retaining 
full  control  over  the  necessary  buildings. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Park  Commissioners. 
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Park  Commission  May  Transfer  Back  to  Board  of  Super- 
visors Portion  of  Land  Dedicated  for  Park  Purposes, 
but    Not    Used    as    Such,    Under    Certain    Conditions. 

San  Francisco,  Cal.,  April  30,  1909. 

Gentlemen :  I  am  in  receipt  of  a  copy  of  the  following 
Resolution : 

"Resolved,  That  the  City  Attorney  be  and  hereby  is 
requested  to  advise  this  Board  whether,  with  the  consent  of 
the  Board  of  Supervisors,  this  Board  has  the  power  to 
transfer  to  the  Police  Commission  the  land  situate  at  the 
corner  of  San  Jose  and  Ocean  avenues,  immediately  north 
and  adjoining  the  Fire  Department  lot,  250x300  feet.  This 
land  has  already  been  formally  transferred  to  the  Park 
Commission." 

Opinion. 

Ordinarily  a  reservation  or  dedication  of  a  piece  of  ground 
as  a  park  prevents  those  having  in  charge  such  property 
from  devoting  it  to  any  other  purpose  than  the  purpose 
for  which  it  was  reserved  or  dedicated. 

In  this  particular  case  the  land  sought  to  be  used  by  the 
Police  Department  was  originally  a  portion  of  the  County 
Jail  lot,  and,  as  I  understand  it,  has  been  transferred  to 
your  Department  for  park  purposes.  Unless  your  De- 
partment is  actually  devoting  the  land  to  park  purposes  to 
such  an  extent  that  the  public  has  a  right  to  insist  upon 
its  use  for  such  purpose,  I  am  of  the  opinion  that  it  is 
within  your  power  to  transfer  back  to  the  Board  of  Super- 
visors a  portion  sufficient  for  the  use  of  another  Depart- 
ment of  the  municipal  government  unless  such  transfer  is 
of  so  great  an  area  that  it  would  render  useless  as  a  park 
the  tract  set  aside  to  you  by  the  Board.  If  the  portion 
requested  by  the  Police  Department  can  be  set  aside  with- 
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out  interfering  with  the  public  use  and  enjoyment  of  the 
entire  tract  as  a  park,  you  are  advised  that  you  can  act  as 
above  indicated. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Park  Commissioners. 


Park  Commission  and  Board  of  Education  Have  Control, 
Respectively,  of  Lighting  of  Parks  and  Schools. 

San  Francisco,  Cal.,  May  lo,  1909. 

Sir :  I  am  in  receipt  of  your  communication  wherein  you 
state  that, 

"Since  the  Charter  went  into  effect  it  seems  that  the 
Board  of  Supervisors  have  had  charge  of  the  lighting  of  the 
streets  and  highways,  the  Board  of  Park  Commissioners  of 
all  parks,  squares  and  public  places,  and  the  Board  of 
Education  of  the  various  buildings  under  their  charge." 

You  ask  to  be  advised  whether  these  are  not  the  duties 
to  be  performed  by  the  Board  of  Public  Works,  under 
Subdivision  3  of  Section  9  of  Chapter  I  of  Article  VI,  of 
the  Charter,  which  is  as  follows : 

"The  Board  of  Public  Works  shall  have  "charge,  superin- 
tendence and  control  under  such  Ordinances  as  may  from 
time  to  time  be  adopted  by  the  Board  of  Super- 
visors *  *  *  q{  the  cleaning  and  sprinkling  of  all  public 
streets,  avenues,  allej^s,  places,  courts,  roads,  highways 
and  boulevards  and  the  lighting  of  the  same  and  the  light- 
ing of  the  parks,  squares  and  all  public  places  and 
buildings." 

Section  6  of  Article  XIV,  of  the  Charter,  provides  as 
follows : 
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"The  Commissioners  (of  the  Park)  shall  have  the  com- 
plete and  exclusive  control,  management  and  direction  of 
the  aforesaid  parks,  squares,  avenues  and  grounds." 

Subdivision  2  of  Section  1617,  of  the  Political  Code  of  this 
State,  provides  that  the  powers  of  the  Board  of  Education 
fn    cities   are    as    follows : 

''To  manage  and  control  the  school  property  within  their 
district." 

In  the  absence  of  any  direct  provision  authorizing  the 
Board  of  Public  Works  to  take  charge  of  the  lighting  of 
the  parks,  squares,  public  places  and  buildings,  the  powers 
granted  to  the  Park  Commissioners  and  the  Board  of 
Education,  as  cited  above,  are  sufficient  to  authorize  the 
Board  of  Park  Commissioners  to  take  charge  and  control 
of  the  lighting  of  the  parks,  squares  and  public  places 
under  its  jurisdiction  and  to  authorize  the  Board  of  Educa- 
tion to  do  the  same  with  the  various  buildings  under  its 
charge. 

I  have  been  unable  to  find  any  Ordinance  of  the  Board 
of  Supervisors  wherein  the  Board  of  Public  Works  is 
directed  to  take  charge  of  the  lighting  of  any  of  the  places 
mentioned,  and  until  some  such  Ordinance  is  passed  by  the 
Supervisors,  I  should  say  that  the  Board  of  Education  has 
the  power  to  take  charge  of  the  lighting  of  the  buildings 
under  its  control  and  the  Park  Commissioners  to  take 
charge  of  the  lighting  of  the  parks,  squares  and  public 
places  under  its  control,  and  that  the  Board  of  Supervisors 
under  its  general  powers  may  take  charge  of  the  lighting 
of  all  other  streets  and  highways.  Whenever  it  is  deemed 
expedient  by  the  Supervisors,  they  may  pass  such  Ordi- 
nances as  may  to  them  seem  proper  providing  for  the 
lighting  of  all  places  herein  mentioned  under  the  direction 
of  the  Board  of  Public  Works. 

Respectfully, 

PERCY  V.  LONG, 

The  Mayor.  City  Attorney. 
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United    Railroads    Cannot,    Under    Its    Franchise,    Carry 
Freight  for  Hire  Over  Streets  of  San  Francisco. 

San  Francisco,  Cal.,  May  17,  1909. 

Gentlemen :  Resolution  No.  2680  (New  Series)  of  the 
Board  of  Supervisors  has  been  called  to  my  attention,  by 
which  I  am  requested  to  advise  the  Board 

"Whether  or  not  the  United  Railroads  of  San  Francisco 
has,  under  its  franchises,  the  legal  right  to  engage  in  the 
business  of  hauling  freight  over  its  system  for  any  person, 
firm  or  corporation." 

Opinion. 

The  franchises  granted  to  the  predecessors  in  interest  of 
the  United  Railroads  of  San  Francisco  gave  the  right  to 
those  predecessors  "to  construct,  lay  down,  maintain  and 
operate  a  single  or  double  track  street  railroad"  over 
designated  streets  of  the  City  of  San  Francisco.  The  fran- 
chises themselves  contain  no  provision  limiting  the  use  of 
the  streets  to  transportation  of  passengers,  neither  do  the 
franchises  contain  provisions  authorizing  their  use  for 
transportation  of  goods  and  merchandise.  Whether  or  not 
the  use  of  the  streets  is  to  be  limited  to  the  transportation 
of  passengers  alone  depends  upon  the  legal  construction  of 
the  words  "street  railroad." 

Elliott,  in  his  treatise  on  roads  and  streets,  at  page  557, 
defines  a  street  railway  as  "a  railway  laid  down  upon  roads 
or  streets  for  purposes  of  carrying  passengers." 

In  Montgomery  vs.  Railway  Company  (104  Cal.,  186)  at 
page  189  of  the  Opinion,  the  definition  given  by  Elliott  is 
cited  with  approval. 

In  Railroad  Commissioners  vs.  Market  Street  Railroad 
Company  (132  Cal.,  6'j'])  the  question  arose  as  to  whether 
or  not  street  railroads  came  within  the  provisions  of  the 
Act  entitled  "An  Act  to  Organize  and  Define  the  Powers  of 
the  Board  of  Railway  Commissioners,"  approved  April  15, 
1880.    The  Court  in  part  said: 


361 


"The  Constitution  in  no  place  mentions  street  railroad 
corporations,  although  there  were  many  such  corporations 
in  existence  at  the  time  it  was  framed.  The  Civil  Code  of 
the  State  in  Title  III  (Sections  454,  491)  contained  many 
provisions  in  regard  to  'railroad  corporations'  and  in  Title 
IV  (Sections  797,  511)  treated  of  and  provided  for  'street 
railroad  corporations.'  Those  Sections  of  the  Code  so  treat- 
ing railroad  corporations  and  street  railroad  corporations 
under  separate  and  distinct  titles  have  long  been  a  part  of 
the  law  of  this  State.  Therefore,  we  must  assume  that  the 
convention  in  which  there  were  many  lawyers  of  ability — 
knew  that  the  two  classes  of  corporations  had  long  been 
known  by  the  legal  profession  and  treated  by  the  people 
at  their  Legislatures  as  separate  and  distinct — the  one 
being  engaged  in  the  commercial  business  of  carrying 
freight  and  passengers  over  the  quasi  public  ways  from 
one  part  of  the  State  to  another,  the  other  in  carrying 
passengers  only  in  the  larger  municipalities  of  the  State." 

In  Williams  vs.  City  Electric  Railway  Company  (41  Fed. 
Rep.,  page  556)  the  Court  held : 

"The  difference  between  railroads  for  general  traffic  and 
street  railroads  consists  in  their  use,  and  not  in  their  motive 
power.  A  railroad,  the  rails  of  which  are  laid  to  conform 
to  the  grade  and  surface  of  the  street,  and  which  is  other- 
wise constructed  so  that  the  public  is  not  excluded  from  the 
use  of  any  part  of  the  street  as  a  public  way ;  which  runs 
at  a  moderate  rate  of  speed,  compared  to  the  speed  of 
traffic  railroads ;  which  carries  no  freight,  but  only  passen- 
gers, from  one  part  of  a  thickly  populated  district  to  another 
in  a  town  or  city,  and  its  suburbs,  and  for  that  purpose 
runs  its  cars  at  short  intervals,  stopping  at  the  street  cross- 
ings to  receive  and  discharge  its  passengers — is  a  street 
railroad,  whether  the  cars  are  propelled  by  animal  or 
mechanical   power." 

In  Lincoln  Street  Railway  vs.  McClellan  (54  Neb.,  at  676) 
the  Court  said: 
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"In  the  common  understanding,  a  railroad  and  a  street 
railway  have  always  been  separate  and  distinct  things.  One 
is  a  graded  road  over  which  heavy  cars,  running  on  iron 
or  steel  tracks,  and  usually  propelled  by  steam,  carry 
passengers,  freight  and  baggage,  while  the  other  is  ex- 
clusively employed  for  the  transportation  of  passengers  in 
cities  and  is  so  constructed  as  to  interfere  but  little  with 
ordinary  traffic." 

Such  is  also  the  definition  given  of  a  street  railroad  in 
Bloxham  vs.  Consumers'  Electric  Railroad  Company  (36 
Fla.,  519). 

In  Hannah  vs.  Street  Railroad  Company  (81  Mo.  Ap- 
peals, at  page  82)  the  Court  defined  "a  street  railroad"  as 
follows : 

"As  the  name  indicates  the  primary  meaning  of  street 
railway,  or  street  railroad,  is  one  constructed  or  operated 
on  and  along  the  streets  of  a  city  or  town  for  the  carriage 
of  persons  from  one  point  to  another,  in  such  city  or  town, 
or  to  or  from  its  suburbs.  It  is  peculiarly  an  institution 
for  the  accommodation  of  people  in  cities  or  towns ;  its 
tracks  are  ordinarily  laid  to  conform  to  street  grades ;  its 
cars  run  at  short  intervals,  stopping  at  street  crossings  to 
take  on  and  discharge  passengers,  and  its  business  is  con- 
fined to  passengers  and  not  freight." 

Other  cases  could  be  cited  showing  that  the  definition 
given  by  the  Courts  to  "street  railroad"  or  "street  railway," 
confines  them  to  the  transportation  of  passengers  only. 

The  franchises  granted  to  the  predecessors  in  interest  of 
the  United  Railroads  were  granted  under  Title  IV,  First 
Division  of  the  Civil  Code.  The  provisions  relating  to  the 
ordinary  traffic  railroads  are  found  in  Title  III  of  the  same 
part  and  division  of  the  same  Code. 

A  distinction  was  recognized  by  the  Legislature  between 
street  railroads  and  the  ordinary  traffic  railroads.     In  Title 


363 


IV  there  are  no  provisions  whatsoever  relating  to  the  trans- 
portation of  goods  and  merchandise.  All  the  provisions 
would  seem  to  relate  to  the  transportation  of  passengers 
alone.  Thus,  in  Section  501,  the  rate  of  fares  is  fixed.  The 
same  Section  also  contains  the  following:  "The  cars  must 
be  of  the  most  approved  construction  for  the  comfort  and 
convenience  of  passengers."  Section  504  prescribes  a 
penalty  for  overcharging  of  fares.  Section  505  requires 
street  railroads  to  furnish  to  all  persons  desiring  a  passage 
on  its  care,  any  required  quantity  of  passenger  tickets  or 
checks,  each  to  be  good  for  one  ride. 

In  view  of  the  definitions  given  to  street  railroads  by 
the  Courts  and  the  provision  of  Title  IV,  Part  IV,  of  the 
Civil  Code,  I  am  of  the  opinion  that  the  franchises  granting 
to  the  predecessors  of  the  United  Railroads  the  right  "to 
construct,  lay  down,  maintain  and  operate  a  single  or 
double  track  street  railroad,"  conferred  upon  those  prede- 
cessors the  right  to  operate  a  railroad  for  the  transportation 
of  passengers  only. 

It  is  at  once  apparent  that  a  municipality  would  hesitate 
to  grant  to  a  corporation  or  person  the  right  to  operate  cars 
over  the  principal  streets  of  the  City  for  the  transportation 
of  freight.  Street  railways,  for  the  transportation  of 
passengers,  are  of  the  highest  necessity,  and  it  is  for  that 
reason  that  rights  are  given  to  private  individuals  to  use 
the  streets  of  a  municipality  to  perform  for  the  public  this 
public  service.  Transportation  of  freight,  however,  does  not 
rest  upon  the  same  public  necessity.  Freight  is  universally 
transported  in  cities  by  means  of  teams.  To  allow  tracks 
to  be  laid  over  the  principal  streets  of  cities  and  cars  drawn 
over  the  tracks  for  the  transportation  of  goods  and  mer- 
chandise would  in  a  very  large  extent  interfere  with  the 
ordinary  uses  of  the  street  and  would  also  interfere  in  the 
passenger    traffic    of    street    railroads. 

For  these  reasons  I  advise  vou  that  the  United  Railroads 
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has  not  the  legal  right,  under  its  franchise,  to  engage  in 
the  transportation  of  freight  over  its  system  for  any  person, 
firm  or  corporation  for  hire. 

Respectfully, 

PERCY  V.  LONG, 
Board  of  Supervisors.  City  Attorney. 


Metal    Lathing. — When    Required    Under    Building    Law. 

San  Francisco,  Cal.,  May  25,  1909. 

Dear  Sir :  I  am  in  receipt  of  your  communication  of  the 
19th  inst.,  as  follows  : 

"Several  owners  and  architects  have  applied  to  me  for  a 
definite  interpretation  of  Sections  43  and  44  of  our  Building 
Law,  regarding  the  use  of  metal  lath  in  Class  C,  mill  con- 
struction, over  55  feet  high.  I  have  informed  them  that  in 
my  opinion  it  is  not  required,  but  as  they  appear  doubtful 
and  fear  possible  complications,  I  would  like  to  have  your 
opinion  in  this  matter,  and  awaiting  such  at  your  earliest 
convenience." 

Opinion. 

Section  43  of  the  Building  Law  of  the  City  and  County  of 
San  Francisco  permits  the  construction  of  two  classes  of 
buildings,  the  height  of  which  shall  not  exceed  84  feet.  The 
first  class  requires  that  metal  laths  be  used  on  all  floors 
and  ceiling  joists  and  girders,  studding,  wood  furring  and 
soffits  of  stairs.  The  second  class  comprises  buildings  of 
"mill  construction,"  as  defined  in  Subdivision  "B"  of  Sec- 
tion 44,  of  the  Ordinance.  The  only  reference  to  laths  con- 
tained in  Subdivision  "B"  of  Section  44  is  contained  in  the 
last  paragraph  thereof,  which  reads : 

"Walls  shall  not  be  plastered  except  directly  upon  the 
bricks  or  concrete,  or  upon  metal  lathing  on  metal  furring, 
and  the  floor  and  roof  systems  shall  be  constructed  without 
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concealed  air  spaces.  Partitions  other  than  brick  or  con- 
crete shall  be  constructed  only  of  metal  studs,  covered  with 
metal  lathing  or  metal  furrings  and  plastered." 

It  will  be  seen,  therefore,  that  the  walls  of  buildings 
comprised  in  the  second  class  may  be  constructed  of  brick 
or  concrete  and  plastered  thereon  directly  without  any 
lathing  whatever,  but  if  laths  are  used  on  walls  they  shall 
be  of  metal  on  metal  furring.  Laths  need  not  be  used  on 
partitions  unless  the  material  used  in  the  construction  of 
said  partitions  be  other  than  brick  or  concrete,  in  which 
case  the  partitions  shall  be  constructed  only  of  metal  studs 
covered  with  metal  lathing  or  metal  furrings  and  plastered. 

There  is  no  positive  requirement  that  metal  laths  be  used 
in  the  construction  of  buildings  of  "mill  construction,"  as 
defined  by  Subdivision  "B"  of  Section  44,  whether  on  ceil- 
ings, or  floors,  or  joists  or  girders,  or  studding,  or  soffits  of 
stairs,  or  in  any  other  part  or  portion  of  buildings  of  that 
character.  It  is  entirely  optional  with  the  owner  to  use 
laths,  but  if  he  does  he  must  comply  with  the  provision  of 
said  Subdivision  "B"  of  Section  44,  which  allows  the  use  of 
laths  and  defines  their  character  if  used. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

Chief  Inspector,  Board  of  Public  Works. 


Closing    of    Langton    Street. — Jurisdiction    of    Board    of 

Supervisors. 

San  Francisco,  Cal.,  May  27,  1909. 

Dear  Sir :     I  am  in  receipt  of  your  communication  under 
date  of  May  15th,  as  follows: 

"I  am  directed  by  the  Street  Committee  of  the  Board  of 
Supervisors  to  request  you  to  advise  said  Board  whether  or 
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not  the  Board  of  Supervisors  has  jurisdiction  to  proceed, 
under  Chapter  III,  Article  VI,  of  the  Charter,  to  close 
Langton  street  in  loo-vara  Block  No.  412,  bounded  by 
Brannan,  Townsend,  Seventh  and  Eighth  streets,  it  being 
conceded  that  said  Langton  street  in  said  block  is  less  than 
40  feet  in  width." 

Opinion. 

The  Charter  of  the  City  and  County  of  San  Francico 
makes  mention  in  two  different  parts  of  the  subject  of  clos- 
ing streets.  Previous  to  the  amending  of  Section  i.  Chapter 
III,  of  Article  VI,  in  1907,  the  only  mention  in  the  Charter 
of  the  closing  of  streets  was  to  be  found  in  Section  27, 
Chapter  II  of  Article  VI.  which  reads  as  follows : 

"When  the  owners  of  all  the  lands  fronting  upon  any 
street  which  is  less  than  40  feet  in  width,  for  the  entire 
distance  of  said  street,  or  for  the  distance  of  one  or  more 
entire  blocks,  shall  petition  the  Board  of  Public  Works  that 
the  said  street,  or  that  portion  thereof  upon  which  said 
lands  front,  be  closed,  the  Board  may  pass  a  resolution 
recommending  that  the  same  be  closed.  Before  passing 
such  resolution  the  Board  shall  cause  a  notice  of  the  appli- 
cation to  be  published  in  the  official  newspaper  and  shall  fix 
a  time  and  place  at  which  it  will  consider  the  same  and 
hear  objections  thereto.  Upon  such  hearing  it  shall  deter- 
mine whether  it  will  recommend  that  the  street  be  closed ; 
and  if  it  shall  so  determine,  it  shall  transmit  such  recom- 
mendation to  the  Supervisors.  Thereupon  the  Supervisors 
may  pass  an  Ordinance  that  the  street  be  closed ;  and  the 
same  shall  not  thereafter  be,  or  be  deemed  to  be,  a  public 
street,  or  subject  to  any  public  expense  or  improvement; 
and  the  land  theretofore  included  within  the  roadway  and 
sidewalks  of  said  street  shall  thereafter  be  the  property  of 
the  City  and  County.  No  such  Ordinance  shall  be  passed 
until  the  petitioners  shall  have  paid  all  the  expenses  of  said 
proceeding." 
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This  provision,  standing  alone  in  the  Charter,  permitted 
no  street  of  40  feet  in  width  or  over  to  be  closed  under  any 
conditions.  Streets  less  than  40  feet  in  width  could  be 
closed  only  in  accordance  with  the  provisions  of  that 
Section. 

In  1907  the  Charter  was  amended  by  substituting  for  Sec- 
tion I,  Chapter  III,  Article  VI,  the  following: 

"\\'henever  the  public  interest  or  convenience  may 
require,  the  Supervisors  shall  have  full  power  and  authority 
to  order  the  opening,  extending,  widening,  straightening 
or  closing  up.  in  whole  or  in  part,  of  any  street,  avenue, 
lane,  alley,  court,  or  place,  within  the  City  and  County,  and 
to  condemn  and  acquire  any  and  all  land  and  property 
necessary  and  convenient  for  that  purpose." 

It  is  contended  by  those  who  are  opposing  the  closing  of 
Langton  street  that  Section  27  of  Chapter  II,  of  Article  VI, 
is  exclusive  in  that  it  provides  the  only  method  by  which 
streets  can  be  closed.  It  is  further  suggested  that  the 
words  **or  closing  up"  in  Section  i  of  Chapter  III,  Article 
VI,  were  inadvertently  placed  in  that  Section  and  bear  no 
relation  to  the  subject  matter. 

To  this  I  cannot  agree.  It  seems  to  me  that  two  dif- 
ferent methods  are  provided  in  the  Charter  by  which 
streets  less  than  40  feet  in  width  can  be  closed.  One  is 
provided  under  Section  2"],  Chapter  II,  Article  VI,  and  the 
other  is  under  Section  i  of  Chapter  III,  of  the  same  Article. 
I  cannot  see  that  there  is  any  repugnancy  between  the  two 
Sections.  I  feel  that  the  well  established  rule  of  statutory 
construction  that  Statutes  upon  the  same  subject  matter 
must  be  construed  together  applies.  In  any  event  if  the 
application  of  this  rule  could  not  be  invoked,  I  should  have 
to  hold  that  Section  2^,  Chapter  II,  of  Article  VI,  was  by 
the  adoption  of  the  Charter  amendment  to  Section  i, 
Chapter  II,  of  Article  III,  repealed  to  the  extent  of  the 
repugnancy. 

I  cannot  agree  that  the  words  "or  closing  up"  w^ere  in- 
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advertently  placed  in  Section  i,  Chapter  III,  Article  VI,  as 
the  same  was  amended  in  1907,  for  the  language  is  exactly 
the  same  as  that  of  Section  i  of  an  Act  "To  provide  for 
laying  out,  opening,  extending,  widening,  straightening  or 
closing  up,  in  whole  or  in  part,  any  street,  square,  lane, 
alley,  court  or  place  within  municipalities,  and  to  condemn 
and  acquire  any  and  all  lands  and  property  necessary  or 
convenient  for  that  purpose."  (Statutes  of  1889,  page  70.) 
This  is  the  general  law  of  the  State,  and  to  my  mind  was 
purposely  incorporated  into  our  Charter  by  amendment 
after  the  disaster  of  April,  1906,  for  the  purpose  of  per- 
mitting the  Supervisors  to  reform  the  street  lines  of  San 
Francisco,  if,  in  its  judgment,  it  deemed  such  action 
advisable. 

You  are,  therefore,  advised  that  the  Board  of  Supervisors 
has  jurisdiction  to  proceed  under  Section  i.  Chapter  III, 
Article  VI,  of  the   Charter. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney, 

John  E.  Behan,  Clerk  Board  of  Supervisors. 


Public  Administrators*  Estates. — Money,  Upon  Settlement 
of  Final  Account,  Should  be  Turned  Over  to  State 
Treasurer,  by  County  Treasurer,  if  No  Heirs  or 
Claimants. 

San  Francisco,  Cal.,  June  7,  1909. 

Dear  Sir :  I  am  in  receipt  of  your  communication  of  June 
4th  requesting  me  to  advise  you  whether  or  not,  under 
Section  1737  of  the  Code  of  Civil  Procedure,  you  are  re- 
quired immediately  after  the  settlement  of  the  final  account 
of  a  Public  Administrator  to  turn  "into  the  State  Treasury 
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the  moneys  and  effects  in  your  hands  belonging  to  the 
estate,  upon  order  of  the  Court,  if  there  be  no  heirs  or  other 
claimants  thereto." 

Opinion. 

The  portion  of  Section  1737  that  affects  the  question  is 
as  follows : 

"After  the  final  settlement  of  the  aft'airs  of  any  estate,  if 
there  be  no  heirs  or  other  claimants  thereto,  the  County 
Treasurer  shall  pay  into  the  State  Treasur}-  all  moneys  and 
effects  in  his  hands  belonging  to  the  estate  upon  order  of 
the  Court,  and  if  any  of  said  mone}'  and  effects  escheat  to 
the  State,  they  must  be  disposed  of  as  other  escheated 
estates." 

You  state  in  your  communication  that  it  has  been  your 
practice  to  retain  the  moneys  deposited  under  Section  1737 
five  years  after  the  settlement  of  the  final  account  of  the 
Public  Administrator  in  case  there  are  no  heirs  or  claimants 
to  the  estate.  In  my  opinion,  the  contention  of  the  Con- 
troller is  correct,  that  immediately  upon  the  settlement 
of  the  final  account  it  is  your  duty  to  pay  to  the  Treasurer 
of  State  the  moneys  deposited  with  you  under  that 
Section  in  case  there  are  no  claimants  or  heirs  to  the 
estate.  Where  an  estate  escheats  to  the  State  there  is  no 
distribution  of  the  estate.  The  procedure  by  which  an 
estate  to  which  there  are  no  claimants  or  heirs  is  made 
to  escheat  to  the  State  is  pro\nded  for  in  Sections  1269  to 
1272,  inclusive,  of  the  Code  of  Civil  Procedure.  It  is  the 
practice  of  Public  Administrators  not  to  petition  for  the 
distribution  of  an\-  estate  in  their  hands,  but  merely  to  file 
their  final  account  when  the  time  arrives  for  such  an 
account.  If  there  are  heirs  claiming  the  estate  the  heir? 
may  then  petition  for  distribution,  but  there  is  no  require- 
ment in  the  law  that  the  Public  Administrator  himself 
should  petition  for  distribution.  In  case,  therefore,  the 
estate  is  to  escheat  to  the  State,  the  estate  would  lie  idle 
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until  proceedings  are  taken  under  Sections   1269  to   1272, 
inclusive,  of  the  Code  of  Civil  Procedure. 

Section  1737  of  the  Code  of  Civil  Procedure  merely  pro- 
vides for  a  depositar}'-  of  the  funds  of  the  Public  Adminis- 
trator. The  funds  are  to  be  held  by  the  Treasurer  pending 
a  final  settlement  of  the  affairs  of  the  estate.  When,  how- 
ever, a  final  settlement  of  the  affairs  has  been  made,  the 
Section  contemplates  that  the  County  Treasurer  is  no  longer 
to  be  the  depositary  of  the  funds,  but  that  the  Treasurer  of 
the  State  is  to  be  the  depositary.  The  words  "final  settle- 
ment of  the  affairs''  must  mean  the  settlement  of  the  final 
account  since  there  is  no  distribution  in  case  an  estate 
escheats  to  the  State,  and  if  the  Attorney  General  should 
take  the  proceedings  provided  for  in  Sections  1269  to  1272, 
of  the  Code  of  Civil  Procedure,  the  order  of  the  Court  in 
that  case  would  direct  the  County  Treasurer  to  turn  over 
the  estate  to  the  Treasurer  of  State. 

Section  1737,  therefore,  can  have  no  meaning  if  we  should 
construe  the  words  "final  settlement  of  the  aff'airs  of  the 
estate"  as  meaning  final  distribution  or  determination  of 
proceedings  under  Sections  1269  to  1272,  inclusive,  of  the 
Code  of  Civil  Procedure.  In  the  estate  of  Miner  (143  Cal., 
194),  the  Supreme  Court  of  this  State  held  that  the  deposit 
in  the  State  Treasury,  by  order  of  the  Court,  of  money 
comprising  the  residue  of  the  estate  of  a  deceased  person 
administered  by  the  Public  Administrator,  and  which  were 
deposited  under  Section  1737  with  the  County  Treasurer 
and  for  the  distribution  of  which  no  heirs  have  appeared, 
does  not  of  itself  work  an  escheat  of  the  estate  nor  con- 
stitute a  decree  of  distribution  of  the  estate,  and  that  such 
a  deposit  with  the  Treasurer  of  State  has  no  eft'ect  except 
to  change  the  depositary.  The  change  of  depositary  in 
that  case  was  made  upon  the  filing  of  the  final  account. 
The  Court  held  that  before  the  money  would  escheat  to 
the  State  the  Attorney  General  must  take  proceedings 
under  Sections  1269  to  1272  of  the  Code  of  Civil  Procedure. 
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Under  this  decision,  therefore,  the  only  construction  that 
can  be  given  to  Section  1737  of  the  Code  of  Civil  Procedure 
is  that  upon  the  settlement  of  the  final  account  of  the  Public 
Administrator  the  moneys  belonging  to  the  estate  if  there 
are  no  heirs  or  claimants  thereto,  must  be  turned  over  to 
the  Treasurer  of  State  by  the  County  Treasurer,  and  when 
so  turned  over,  before  they  shall  escheat  to  the  State,  pro- 
ceedings must  be  taken  by  the  Attorney  General  under 
Sections  1269  to  1272  of  the  Code  of  Civil  Procedure. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
The  Treasurer. 


"Romeo"  Flats  Do  Not  Come  Within  the  Purview  of  the 
Tenement  House  Law  of  San  Francisco. 

San  Francisco,  Cal.,  June  7,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Board  of  date  April  28,  1909,  requesting  me  to  advise 
you  whether  or  not 

"The  so-called  'Romeo'  flats,  having  a  common  entrance, 
comes  within  the  purview  of  the  so-called  Tenement  House 
Law  of  the  City  and  County  of  San  Francisco." 

Opinion. 

In  Ordinance  No.  243  (New  Series)  a  tenement  house 
is  defined  as  follows : 

"A  tenement  house  is  any  house  or  building,  or  portion 
thereof,  which  is  rented,  leased,  let  or  hired  out,  to  be 
occupied,  or  is  occupied,  or  is  intended  or  designed  to  be 
occupied  as  the  home  or  residence  of  three  or  more  families 
living  independently  of  each  other,  and  doing  their  cooking 
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on  the  premises,  and  having  a  common  right  in  the  hall- 
ways, stairways,  yards,  water  closets  and  laundries,  or 
some  of  them." 

By  the  State  law  recentl}^  enacted  regulating  tenement 
houses,  a  tenement  house  is  defined  as  follows : 

"A  tenement  house  is  any  house,  or  building,  or  portion 
thereof,  which  is  rented,  leased,  let  or  hired  out,  to  be 
occupied,  or  is  occupied,  as  the  home  or  residence  of  three 
families  or  more  living  independently  of  each  other,  and 
doing  their  cooking  upon  the  premises,  or  by  more  than 
two  families  upon  any  floor  so  living  and  cooking,  but 
having  a  common  right  in  the  halls,  stairways,  yards,  water 
closets  or  privies,  or  some  or  any  of  them." 

A  comparison  of  the  two  definitions  shows  that  the 
definition  of  a  tenement  house  given  by  Ordinance  No.  243 
(New  Series)  is  substantially  the  same  as  the  definition 
given  by  the  recent  State  law.  By  the  Building  Laws  of 
the  City,  a  flat  is  defined  as  "a.  building  of  two  or  more 
stories  containing  separate  self-contained  dwellings,  each 
having  an  independent  street  entrance."  "Flats"  and  "tene- 
ments" are,  therefore,  placed  in  different  classes  so  far  as 
the  "Building  Laws"  are  concerned. 

From  my  understanding  of  the  construction  of  a  "Romeo" 
flat,  the  only  thing  in  the  ordinary  construction  of  these 
flats  which  could  bring  them  within  the  definition  of  either 
the  State  law  or  the  Ordinance  defining  tenement  houses, 
is  the  common  approach  to  the  independent  entrances  to  the 
several  flats.  Families  living  in  a  "Romeo"  flat  of  the 
ordinary  kind  of  construction  do  not  have  a  common  right 
in  the  hallways,  yards,  water  closets  and  laundries.  Does, 
however,  the  fact  that  there  is  a  common  approach  or  stair- 
way to  the  several  flats  bring  it  within  the  definition  given 
to  a  tenement  house?  In  my  opinion,  the  use  of  the  word 
"stairways"  in  the  definition  refers  to  the  inner  stairways 
and  not  to  the  outer  approach  to  the  building.  Thus,  in 
the  ordinary  form  of  flat  construction,  there  is  a  stairway 
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leading  to  an  outride  landing  upon  which  open  doors  lead- 
ing to  the  several  flats.  The  "Romeo"  merely  extends  this 
stairway  up  to  the  various  stories  of  the  building,  and 
upon  this  stairway  open  independent  entrances  to  various 
flats. 

The  Ordinance  and  State  law  avowedly  attempt  to  con- 
trol the  construction  of  houses  used  by  a  large  number  of 
families  using  in  common  the  same  conveniences.  It  will 
be  noticed  that  the  words  used  are,  "having  a  common 
right  in  the  hallways,  stairs,  yards,  water  closets,  laundries, 
or  some  of  them."  The  Statute  and  Ordinance  do  not  say 
that  a  building  affording  a  common  right  to  any  one  of  these 
several  things  is  a  tenement  house.  I  am  not  disposed,  how- 
ever, to  place  such  a  narrow  construction  upon  the  definition 
given  by  the  Ordinance  and  the  laws  as  to  declare  that  if 
there  were  only  one  of  the  several  things  enumerated  used 
in  common  that  it  would  not  bring  it  within  the  definition, 
but  I  think  that  the  words  used  "some  of  them"  throw 
light  upon  the  legislative  intention;  that  is,  that  a  tene- 
ment house  is  a  house  where  families  are  living  under  the 
same  roof  and  using  in  common  those  conveniences  that 
are  ordinarily  found  in  all  apartment  houses  and  tenements. 
The  purpose  of  the  Ordinance  and  the  law  is  to  compel 
the  owner  constructing  tenement  houses  to  give  each  apart- 
ment a  sufficiency  of  light  and  air  so  as  to  render  them 
sanitary  and  likewise  to  compel  a  certain  amount  of  privacy 
between  the  several  families  occupying  apartment  houses. 
So  far  as  a  "Romeo"  flat  is  concerned,  nothing  could  be 
gained  by  taking  these  flats  and  placing  them  within  the 
definition  of  tenement  houses  and  leaving  the  ordinary  flats 
without  that  definition.  The  mere  fact  that  several  families 
use  a  common  approach  in  no  way  affects  or  controls  the 
conditions  which  the  Ordinance  and  State  law  are  attempt- 
ing to  obtain,  to  wit,  a  sufficiency  of  light  and  air  and  a 
certain  amount  of  privacy. 

I  am  of  the  opinion,  therefore,  that  the  word  "stairways" 
used  in  the  definition  refers  to  the  stairways  inside  of  the 
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building  proper  and  does  not  refer  to  the  stairways  which 
lead  to  the  independent  entrances  of  the  various  flats,  and 
that  the  name  given  to  these  buildings,  to  wit,  "flats,"  is  not 
a  misnomer,  inasmuch  as  the  entrances  to  the  street  are 
independent  entrances,  not  depending  upon  a  common  hall- 
way or  stairway  within  the  meaning  to  be  attached  to 
those  words  in  the  Tenement  House  Law.  Of  course 
there  may  be  other  features  about  a  "Romeo"  flat  which 
could  bring  it  within  the  definition.  If  hallways  or  stairs 
within  the  house  proper  are  used  in  common,  then  the 
building  comes  within  the  definition  of  what  are  tenement 
houses,  but  the  feature  alone  which  gives  the  name  to  the 
Romeo  flat,  a  common  approach  to  the  various  flats,  which 
extends  above  the  first  floor,  does  not  bring  a  "Romeo" 
flat   within   the  definition. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Supervisors. 


Bids, — Board  of  Education, — First,  Unsigned  Bids  May  Be 
Accepted  if  Signed  Communication  Referring  to  Bids 
Accompanied  Them, — Second,  Certified  Check  Made 
Payable  to  Secretary  of  Board  of  Public  Works  May  Be 
Accepted  by  Board  of  Education  if  Public  Wbrks 
Secretary  Will  Endorse  It,— Third,  Certified  Check 
Drawn  on  Bank  Outside  of  San  Francisco  May  Be 
Accepted  if  Board  of  Education  Is  Satisfied  That  It  Is  a 
Solvent  Bank. 

San  Francisco,  Cal.,  June  8,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Board  of  date  June  3.  1909,  requesting  me  to  advise 
your  Board  whether  or  not  in  my  opinion  three  classes  of 


375 


bids  submitted  to  the  Board  of  Education  comply  with 
the  terms  of  the  published  specifications  and  with  the 
Charter. 

Opinion. 

The  first  class  of  bids  referred  to  in  your  communica- 
tion was  two  proposals  filed  by  bidders  who  failed  to  sign 
the  bid  themselves,  and  who,  at  the  same  time,  submitted 
certified  checks.  The  second  class  was  a  bid  submitted  by  a 
bidder  properly  signed  and  accompanied  by  a  certified 
check,  but  the  check  was  made  payable  to  the  Secretary  of 
the  Board  of  Public  Works.  The  third  class  was  a  bid  by 
a  Los  Angeles  firm  which  had  attached  to  the  bid  a  certified 
check  upon  a  bank  located  in  Los  Angeles.  The  specifica- 
tions required  that  bids  be  submitted  under  a  form  of 
proposal  furnished  the  bidder  by  the  Board.  The  form 
contained  a  blank  space  for  the  signature  of  the  bidder.  The 
specifications  further  required  that  a  certified  check  upon  a 
solvent  bank  of  the  City  and  County  of  San  Francisco  should 
accompany  the  bids. 

Section  2  of  Chapter  III,  Article  VII,  of  the  Charter, 
provides  that : 

"The  Board  shall  annually,  before  the  first  day  of  May, 
make  a  list  of  supplies  estimated  to  be  required  by  the 
School  Department  for  the  ensuing  fiscal  year,  stating  in 
clear  and  explicit  terms  the  quantity  and  kind  of  articles 
needed  and  how  and  when  they  shall  be  delivered,  and 
shall  invite  proposals  for  furnishing  the  same  by  adver- 
tising therefor  for  at  least  ten  days  in  the  official  news- 
paper. 

"The  provisions  of  Article  II,  Chapter  III,  of  this  Charter, 
in  regard  to  the  advertising  for  proposals,  the  affidavit  and 
security  accompanying  the  same,  the  presentation  and  open- 
ing of  proposals,  the  awarding  of  contracts,  and  the  security 
for  the  performance  thereof,  shall,  so  far  as  the  same  can 
be  made  applicable,  apply  to  all  proposals  and  contracts 
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made,  awarded  or  entered  into  for  furnishing  supplies  to 
the  School  Department.  Any  contract  made  in  violation  of 
any  provision  of  this  Article  shall  be  void." 

By  this  Section  the  provisions  of  Article  II,  Chapter 
III,  of  the  Charter,  relating  to  contracts  in  general,  are 
made  applicable  so  far  as  the  same  can  be  made  so  to  con- 
tracts for  supplies  let  by  the  Board  of  Education.  Certain 
provisions  of  Chapter  III  of  Article  II  are  for  the  protec- 
tion of  the  bidders.  Other  provisions  are  for  the  protec- 
tion of  the  City  and  County,  and  other  provisions  are  to 
prevent  collusion  with  bidders  and  undue  advantage  being 
given  to  bidders.  Nowhere  in  the  Chapter  is  found  a  pro- 
vision that  a  proposal  shall  be  signed,  nevertheless,  it  is 
necessary  that  a  signed  proposal  be  made  to  the  Board, 
otherwise  no  liability  would  be  created  against  the  bidder. 
Notwithstanding,  however,  that  the  blank  proposal  sub- 
mitted to  the  Board  was  not  signed,  if  it  was  accompanied 
with  a  letter  or  communication  signed  by  the  bidder  which 
referred  to  the  proposal  filed,  and  made  that  proposal  the 
proposal  of  the  bidder,  I  am  of  the  opinion  that  the  bidder 
has  made  a  proposal  which  would  be  binding  upon  him. 
The  only  reason  of  the  requirements  in  the  specifications 
that  the  bid  should  be  signed,  being  as  already  indicated, 
to  fix  a  libility  upon  the  bidder,  I  am  of  the  opinion  that 
the  proposal  submitted  by  the  bidder  who  did  not  sign  the 
proposal  can  be  accepted  by  the  Board  of  Education  if 
the  communication  above  referred  to  accompanied  the  bid. 

The  requirements  of  the  Charter  that  each  bid  shall  be 
accompanied  by  a  certified  check  is  for  the  protection  of 
the  City  and  County  in  case  the  bidder  fails  to  enter  into 
the  contract  within  five  days  after  award  of  the  contract 
has  been  made  to  him.  The  provisions  that  a  certified 
check  be  made  upon  a  solvent  bank  of  the  City  and  County 
is  to  enable  the  Board  of  Education  to  determine  whether 
or  not  the  bank  is  in  fact  a  solvent  bank.  If,  however,  the 
Board  is  satisfied  that  the  bank  upon  whom  this  check  is 
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given  is  a  solvent  bank.  I  am  of  the  opinion  that  the  bid  can 
be  accepted. 

No  disadvantage  could  possibly  come  to  the  City  and 
County  in  accepting  a  bid  accompanied  by  a  check  on  any 
solvent  bank  of  this  State.  A  failure  to  observe  the  strict 
letter  of  the  specifications  merely  in  respect  to  the  location 
of  the  solvent  bank  ought  not  be  allowed  to  work  a  disad- 
vantage to  the  City  in  case  any  advantage  would  come  to 
the  City  by  acceptance  of  the  bid.  I,  therefore,  advise  you 
that  3^ou  may  accept  the  bid  of  the  Los  Angeles  firm. 

In  regard  to  the  bid  accompanied  by  a  check  made  pay- 
able to  the  Secretary  of  the  Board  of  Public  Works,  I  am 
of  the  opinion  that  the  bid  can  be  accepted.  The  proposal 
made  by  the  bidder  authorizes  the  Secretary  of  the  Board 
of  Education  to  draw  out  and  pay  to  the  Treasurer  of  the 
City  and  County  of  San  Francisco  the  amount  of  the 
certified  check  in  case  he  should  fail  to  enter  into  the  con- 
tract within  five  days  after  the  award.  The  bidder  thereby 
authorizes  the  Secretary  of  the  Board  of  Education  to  cash 
this  particular  check.  The  difficulty,  however,  comes  from 
the  fact  that  the  check  is  made  payable  to  the  Secretary 
of  the  Board  of  Public  Works  and  the  bank  on  which  the 
check  is  drawn  would  be  justified  in  refusing  to  honor 
this  check  if  the  check  did  not  contain  the  endorsement  of 
the  Secretary  of  the  Board  of  Public  Works.  In  order, 
however,  to  make  the  check  effective  to  overcome  the  objec- 
tion of  the  bank,  all  that  is  necessary  is  for  the  Secretary  of 
the  Board  of  Public  Works  to  endorse  the  check  to  the 
Secretary  of  the  Board  of  Education.  Of  course  the  Sec- 
retary of  the  Board  of  Public  Works  is  not  required  to 
make  such  an  endorsement,  and  could  not  be  compelled  to 
do  so,  yet  he  would  be  justified  in  making  the  endorse- 
ment under  the  circumstances  of  the  case.  If,  however,  the 
Secretary  of  the  Board  of  Public  Works  refuses  to  make 
this  endorsement,  then  the  bid  of  this  particular  firm  would 
have  to  be  rejected  for  the  reason  that  the  bid  was  not 
accompanied  by  a  certified  check  at  all,  the  attempt  of  the 
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bidder  to  so  accompan}'  his  bid  being  abortive.  In  case  a 
bid  is  submitted  without  a  certified  check,  I  believe  the 
Charter  provisions  to  be  mandatory  that  the  bid  should 
be  rejected  for  the  reason  that  not  only  would  the  security 
of  the  City  and  County  be  lost  in  case  the  bidder  failed 
to  enter  into  the  bid  after  the  award  has  been  made  to  him, 
but  it  would  likewise  be  destructive  to  competitive  bidding. 
It  is  apparent  that  if  some  bidders  should  be  allowed  to  put 
in  bids  unaccompanied  b}"  certified  checks  and  others  re- 
quired to  put  in  bids  accompanied  by  certified  checks,  those 
who  put  in  bids  unaccompanied  by  checks  would  be  inclined 
to  take  a  chance  at  a  low  price,  and  if  they  should  subse- 
quently determine  that  they  could  not  enter  into  the  con- 
tract at  the  price  mentioned  they  could  refuse  to  enter 
into  the  contract,  and  no  liability  would  come  to  them 
therefor.  This  would  be  giving  an  advantage  to  one  bidder 
over  another,  which  is  in  violation  of  the  provisions  of  the 
Charter  requiring  competitive  bidding.  I  advise  you  in 
respect  to  this  bid  that  if  the  Secretary  of  the  Board  of 
Public  Works  will  endorse  the  check  to  your  Secretary,  you 
may  accept  the  bid. 

Respectfully, 

PERCY  V.  LONG. 

City  Attorney. 
Board  of  Education. 


Bids. — "Lowest  and  Best  Bidder,"  in  the  Charter,  Means 
Lowest  Bidder. — There  Is  No  Discretionary  Power  to 
Reject  Such  a  Bid. 

San  Francisco,  Cal.,  June  21.  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
June  17,  1909,  requesting  me  to  advise  you  whether  "under 
the  provisions  of  the  Charter,  which  refer  to  the  'lowest 
and  best  bidder,'  this  Board  would  be  legallv  entitled  to 
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accept  the  proposal  of  a  bidder  who  has  given  excellent 
service  in  the  past,  and  against  whom  no  complaints  have 
been  lodged,  even  though  this  bidder  is  $2.50  higher  than 
the  next  lowest  bidder,  against  whom  complaints  have  been 
lodged,  and  who  has  not  given  excellent  service?" 

Opinion. 

I  am  of  the  opinion  that  the  words  "lowest  and  best 
bidder"  refer  to  the  lowest  and  best  bid  in  point  of  price 
and  do  not  give  a  Board  discretionary  power  to  determine 
whether  or  not  one  bidder  is  more  likely  to  give  better 
service  to  the  City  than  another. 

The  requirements  of  the  law  that  public  contracts  shall 
be  let  after  receipt  of  proposals  by  bidders,  to  the  lowest 
bidder  for  the  work,  is  based  upon  the  principle  that  unless 
this  is  done,  advantage  will  be  given  by  the  official  letting 
the  contract  to  a  favored  bidder  and  thereby  develop  all 
the  evils  which  frequently  follow  the  letting  of  public 
contracts. 

Therefore,  when  the  laAV  requires  that  the  contract  shall 
be  let  to  the  "lowest  and  best  bidder,"  the  contract  must 
be  let  to  the  lowest  and  best  bidder,  and  nothing  can  be 
taken  into  consideration,  except  whether  or  not  the  bidder 
has  complied  with  the  law  in  submitting  his  bid,  the  pro- 
visions of  the  Charter  in  regard  to  the  form  of  his  bid  and 
as  to  the  giving  of  security  for  the  performance  of  the  con- 
tract, and  whether  or  not  the  bidder  has  followed  the  pro- 
posal of  the  Department  or  Board  calling  for  bids,  in  mak- 
ing his  bid. 

When  a  bidder  submits  a  proposal  which  follows  in  all 
matters  the  provisions  of  law,  the  Charter,  and  the  specifica- 
tions of  the  Board  or  officer  inviting  the  proposals,  his 
bid  must  be  considered,  and  the  only  question  to  be  deter- 
mined in  regard  to  his  bid  is  whether  or  not  it  is  the 
lowest  bid. 

Before  a  contract  is  entered  into  he  is  required  to  give  a 
bond   for  the   faithful  performance   of  the   work,   and   the 
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law  deems  that  this  bond  given  by  the  bidder  amply  pro- 
tects the  City  and  County  in  case  the  bidder  fails  to  carry 
out  his  contract  or  is  unfaithful  in  the  performance  of  the 
contract.  If  the  bidder  submitting  the  lowest  bid  should, 
after  the  contract  has  been  awarded  to  him,  fail  to  give 
faithful  service  or  does  not  Jive  up  to  the  terms  of  his  con- 
tract, the  Department  or  Board  having  superintendence  of 
the  work  or  matters  contemplated  by  the  contract,  should 
refuse  to  pay  him  the  amount  for  any  work  done  by  him 
under  the  contract  and  should  cancel  the  contract  and  let 
a  new  one,  but  the  law  will  not  permit  the  Board  or  De- 
partment to  speculate  prior  to  the  letting  of  the  contract 
whether  or  not  the  bidder  will  carry  out  the  terms  of  his 
contract,  the  law  deeming  that  the  City  is  amply  protected 
by  the  bond  required. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Education. 


Premiums  on  Bonds  of  Various  Subordinates  of  Different 
City  Departments  Must  Be  Paid  by  Themselves,  Other 
Than  Elective  Officers,  Officers  Appointed  by  Mayor 
and  Officers  Whose  Bonds  Are  Fixed  by  the  Charter. 

San  Francisco,  Cal.,  June  21,  1909. 

Dear  Sir :  I  am  in  receipt  of  your  communication  of 
June  i8th  requesting  my  opinion  as  to  the  following 
question :  ^T."" 

"Do  the  various  subordinates  of  the  different  Depart- 
ments of  the  City  have  to  pay  the  premiums  on  their 
bonds,  or  do  some  have  to  pay  them,  and  if  so,  whom ;  and 
others  not,  and  if  so,  whom?" 
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On  March  3rd  of  this  year  I  advised  the  Department  of 
Public  Health  that  it  did  not  have  authority  to  expend  funds 
of  the  Department  for  the  purpose  of  paying  the  premiums 
upon  bonds  required  from  responsible  heads  of  their  De- 
partments, such  as  Health  Officers,  General  Sanitary  Officer, 
Superintendent  of  the  Relief  Home,  Warden  of  the  City 
and  County  Hospital  and  the  General  Surgeon  of  the  Isola- 
tion Hospital. 

I  based  the  opinion  upon  what  is  manifestly  the  proper 
construction  of  Section  2,  Article  XV,  of  the  Charter,  which 
declares  that  "in  all  cases  of  elective  officers,  officers  ap- 
pointed by  the  Mayor  and  officers  whose  bonds  are  fixed 
by  the  Charter,  the  premium  or  charge  for  such  bonds 
shall  be  paid  by  the  City  and  County." 

I  am  of  the  opinion  that  under  the  familiar  rule  of 
statutory  construction,  that  where  certain  persons  coming 
within  a  general  class  are  enumerated  in  statutory  law 
concerning  that  class,  all  persons  of  the  same  general  class 
are  thereby  excluded,  that  only  elective  officers,  officers  ap- 
pointed by  the  A'layor  and  officers  whose  bonds  are  fixed  by 
the  Charter  are  entitled  to  have  the  premiums  on  their 
bonds  paid  by  the  City  and  County. 

The  Charter,  in  Section  7,  Article  XV,  permits  any  Board 
or  Department  or  officer  to  require  of  deputies,  clerks  or 
employes  "bonds  of  indemnity  with  sufficient  sureties  for 
the  faithful  performance  of  their  duties." 

It  would  seem,  therefore,  that  if  a  Department,  Board 
or  officer  requires  bonds  of  indemnity  of  deputies,  clerks 
or  employes,  under  Section  7  of  Article  XV,  of  the  Charter, 
those  deputies,  clerks  or  employes  must  pay  the  premium 
upon  their  bonds. 

I  am  of  the  opinion  that  only  elective  officers,  officers 
appointed  by  the  Mayor,  and  officers  whose  bonds  are  fixed 
by  the  Charter  are  entitled  to  have  the  premium  or  charge 
for  such  bonds  paid  by  the  City  and  County.  In  all  other 
cases  where  bonds  are  required  and  in  the  case  of  all  other 
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officials  of  whom  bonds  are  required,  the  premium  must 
be  paid  by  the  official,  deputy,  clerk  or  employe  of  whom 
the  bond   is  required. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Hon.  Edward  R.  Taylor,  Mayor. 


Carpet  Beating  Establishment,  Destroyed  by  Fire,  May  Be 
Rebuilt  Within  the  Prohibited  District,  if  It  Existed 
When  Ordinance  No.  354  Was  Passed. 

San  Francisco,  Cal.,  June  23,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Committee  under  date  of  June  17,  1909,  requesting  me 
to  advise  your  Committee  "whether  or  not  a  person  main- 
taining a  carpet  beating  establishment  within  the  area 
prescribed  by  Ordinance  No.  354  of  the  Board  of  Super- 
visors, and  which  establishment  was  destroyed  by  the  fire 
following  the  earthquake  of  April  18,  1906,  had  the  right 
several  months  after  that  time  to  re-establish  his  business 
within  said  prescribed  area?" 

Opinion. 

Ordinance  No.  354  provides  that  "it  shall  be  unlawful  for 
any  person,  firm  or  corporation  to  erect  or  establish  any 
carpet  beating  works,  tannery  or  shoddy  mill  within  the 
following  described  limits  of  this  City  and  County."  Then 
follows  the  limits. 

Section  2,  however,  provides  "that  this  Ordinance  shall 
not  apply  to  or  affect  or  disturb  such  places  of  business 
established  or  being  conducted  in  this  City  and  County  at 
the   time  of  the  passage  of  this  Ordinance." 

I  assume  that  the  business  referred  to  in  your  com- 
munication  had  been   established   prior  to  the  passage  of 
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Ordinance  No.  354.  The  Ordinance  is  directed  against 
the  carrying  on  of  the  business  of  carpet  beating,  tanning 
and  shoddy  milling,  for,  of  course,  it  is  impossible  to  pre- 
vent a  person  from  erecting  a  building  itself  so  long  as  the 
building  complies  with  the  Fire  and  Health  Ordinances  of 
the  City  and  County.  Whether  the  owner  of  the  building 
will  be  permitted  to  carry  on  a  particular  business  in  that 
building  is  another  matter. 

I,  therefore,  consider  the  Ordinance  as  preventing  the 
carrying  on  of  the  business  of  carpet  beating,  tanning  or 
shoddy  milling  within  certain  prescribed  limits  of  the  City 
and  County,  unless,  however,  that  business  had  been  estab- 
lished prior  to  the  passage  of  Ordinance  No.  354.  In  other 
words,  we  must  consider  not  the  building  in  which  these 
things  are  being  carried  on,  but  the  business  itself. 

Section  2  expressly  excepts  from  the  operation  of  the 
Ordinance  established  businesses.  Of  course  many  things 
might  occur  to  temporarily  interrupt  a  business ;  the  build- 
ing might  be  destroyed  by  fire;  the  owners  of  the  building 
might  desire  to  erect  a  new  and  better  building,  or  the 
owners  might  desire  to  entirely  change  the  machinery  or 
appliances  used  in  carrying  on  their  business.  Such  an 
interruption,  however,  is  not  a  discontinuance  of  the  busi- 
ness, and  when  the  business  is  again  taken  up  and  carried 
on  it  can  be  said  that  it  is  the  continuance  of  the  old  estab- 
lished business  and  the  law  will  consider  that  the  business 
has  been  a  continued  one  during  all  the  time.  The  owner 
of  the  business  would  not  be  considered  as  re-establishing 
a  business  which  has  been  discontinued,  but  would  be  con- 
sidered as  carrying  on  an  established  business. 

I  am,  therefore,  of  the  opinion  that  unless  it  can  be  said 
that  by  reason  of  the  destruction  of  the  building  the  parties 
intended  to  and  did  discontinue  their  business,  that  the 
mere  fact  that  the  fire  destroyed  their  place  of  business  and 
that  it  was  necessary,  as  soon  as  reasonably  possible,  to 
build  another  building,  does  not  make  the  Ordinance  ap- 
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plicable  to  this  case,  and  that  they  will  be  permitted  to  carry- 
on  their  business  in  their  building. 

I  have  construed  the  Ordinance  in  this  way  for  the 
reason  that  while  the  Ordinance  declares  that  these  busi- 
nesses are  nuisances,  yet  the  Ordinance  would  not  attempt 
to  perpetuate  what  is  a  nuisance  and  could  not  as  a  matter 
of  fact,  and  if  in  fact  the  business  is  a  nuisance,  the  Board 
of  Health  would  have  power,  or  any  person  who  is  par- 
ticularly injured  by  the  presence  of  this  nuisance  would 
have  the  right  to  abate  the  nuisance.  They  are.  however, 
businesses  which  are  subject  to  regulation;  that  is,  the  law 
will  permit  the  law-making  body  to  prescribe  certain  rules 
and  regulations  for  the  conduct  of  the  business  and  will 
permit  the  law-making  body  to  prescribe  limits  in  which 
the  business  can  be  carried  on.  I,  therefore,  look  upon  this 
Ordinance  as  only  regulating  the  business  of  carpet  beat- 
ing, tanning  and  shoddy  milling.  But  the  Ordinance  does 
not  undertake  to  require  the  removal  from  the  district  in 
which  these  businesses  cannot  be  conducted,  of  established 
businesses.  In  fact,  the  Ordinance  could  not  require  the 
removal  of  established  businesses  from  the  prescribed  ter- 
ritory unless  very  extraordinary  reasons  relating  to  the 
public  welfare  and  safety  are  present.  While  the  Board 
will  be  permitted  to  prevent  the  establishment  of  new  busi- 
nesses within  certain  territorial  limits  when  those  busi- 
nesses can  be  reasonably  said  to  injviriously  affect  the  public 
welfare,  yet  when  the  Board  attempts  to  compel  the  re- 
moval of  established  useful  businesses  the  necessity  therefor 
must  be  extreme  as  to  each  particular  case,  and  Courts  will 
scrutinize  more  closely  Ordinances  requiring  the  removal 
of  established  useful  businesses  than  those  preventing  the 
establishment  of  new  useful  businesses. 

It  is  elementary,  as  said  over  and  over  again  by  our 
Courts,  that  Boards  of  Supervisors  will  not  be  permitted 
to  destroy  established  useful  businesses  unless  the  public 
welfare  absolutely  demands  it,  and  never  if  the  business 
can  be  safely  conducted  under  proper  restrictions. 
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We  must  assume  that  the  Supervisors  in  passing  the 
Ordinance  in  question  must  have  considered  that  there  were 
no  urgent  reasons  for  the  removal  of  those  businesses 
already  established  within  the  described  territory.  The 
businesses  enumerated  in  the  Ordinances  are  useful  and 
necessary  businesses,  and  people  are  entitled  to  conduct 
their  businesses  within  proper  and  reasonable  restrictions. 

I  advise  you,  therefore,  that  the  Supervisors  in  passing 
Ordinance  No.  354  did  not  intend  in  any  way  to  affect  or 
disturb  or  make  the  Ordinance  applicable  to  established 
businesses;  that  a  business  is  not  considered  to  have  been 
discontinued  because  of  the  fact  there  has  been  an  interrup- 
tion of  the  business  caused  by  the  destruction  of  the  build- 
ing in  which  it  was  being  carried  on,  and  that  unless  there 
has  been  a  clear  and  manifest  intention  to  abandon  and 
discontinue  the  business  because  of  the  destruction  of  the 
building  in  which  it  was  being  conducted,  the  business 
carried  on  in  the  new  building  must  be  considered  as  the 
old  established  business,  as  it  existed  prior  to  the  destruc- 
tion of  the  building  in  which  it  was  being  carried  on. 

Respectfully, 

PERCY  V.  LONG. 

City  Attorney. 
Hospital  and  Health  Committee,   Board  of  Supervisors. 


Proceeds  From   Sale  of  Improvements  on   Lands    (Lands 
Purchased  by  Sale  of  Bonds)  Goes  Into  General  Fund. 

San  Francisco,  Cal.,  July  22.  1909. 

Gentlemen:  The  following  Resolution  (No.  4136,  New 
Series)   has  been  called  to  my  attention: 

"Resolved,  That  the  City  Attorney  be  and  is  hereby  re- 
quested to  advise  this  Board  whether  or  not  the  proceeds  of 
sale  of  improvements  on  lands  purchased  from  proceeds  of 
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the  sale  of  bonds  can  be  applied  to  the  credit  of  the  respec- 
tive accounts  of  the  Public  Buildinsr  Fund." 

Section  29,  Miscellaneous  Provisions,  of  the  Charter,  in 
part  provides  that  "the  proceeds  of  any  sale  of  bonds  shall 
be  placed  in  the  Treasury  to  the  credit  of  the  proper  fund 
and  shall  be  applied  exclusively  to  the  purposes  and  objects 
mentioned  in  the  Ordinance  authorizing-  their  issuance  until 
such  objects  are  accomplished,  after  which,  if  any  surplus 
remains,  such  surplus  shall  be  transferred  to  the  General 
Fund." 

The  issuance  of  bonds  for  the  purchase  of  lands  is  only 
required  when  the  cost  of  the  lands  exceeds  the  income  and 
revenue  provided  for  the  City  and  County  for  any  one  year 
in  addition  to  the  other  expenses  of  the  City  and  County. 
The  money  received  from  the  sale  of  bonds  is  no  dififerent 
from  any  money  belonging  to  the  City  and  County  raised 
by  taxation  or  from  any  other  source,  except  that  money 
derived  from  the  sale  of  bonds  can  only  be  applied  to  the 
purpose  for  which  the  bonds  were  authorized.  Property, 
however,  purchased  by  bond  money  is  no  different  from  any 
other  property  owned  by  the  City  and  County.  It  is  owned 
and  held  by  the  City  and  County  as  all  other  property  of 
the  City  and  Count}^  is  owned  and  held. 

The  money  derived  from  the  sale  of  bonds  having  been 
devoted  to  the  purposes  for  which  the  bonds  were  issued, 
its  identity  as  bond  money  has  been  destroyed  by  the  pur- 
chase of  the  property.  The  money  derived  from  the  sale 
of  improvements  on  property  purchased  with  bond  money 
cannot  be  treated  differently  than  money  derived  from  the 
sale  of  improvements  on  property  purchased  in  any  other 
way  is  treated. 

There  is  no  provision  in  the  Charter  especially  appropriat- 
ing money  derived  from  the  sale  of  improvements  on  lands 
owned  by  the  City  and  County  to  any  special  fund.  It  is 
provided  in  Section  2,  Chapter  II,  Article  III,  of  the  Char- 
ter, that  "the  General  Fund  shall  consist  of  money  received 
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into  the  Treasury,  and  not  especiall)'  appropriated  to  any 
other  fund."  Money,  therefore,  derived  from  the  sale  of 
improvements  on  property,  irrespective  of  whether  the 
property  has  been  purchased  with  bond  money  or  not,  goes 
into  the  General  Fund,  and  if  it  is  not  used  for  any  of  the 
purposes  enumerated  in  the  budget  for  the  fiscal  year  in 
which  it  is  received  into  the  Treasury,  it  goes  into  the  sur- 
plus fund  at  the  end  of  the  fiscal  year. 

Respectfully, 

PERCY   V.   LONG, 

City  Attorney. 
Board  of  Supervisors. 


"Romeo  Flats"  Do  Not  Come  Within  the  Purview  of  the 
Tenement  House  Law  of  the  Legislature. 

San  Francisco,  Cal.,  July  24,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Board  requesting  me  to  advise  you  whether  or  not  the 
so-called  "Romeo  Flats"  come  within  the  purview  of  the 
Tenement  House  Law  recently  passed  by  the  Legislature 
of  the  State  of  California. 

In  Section  2  of  the  Act  a  tenement  house  is  defined  as 
follows : 

"A  tenement  house  is  any  house  or  building,  or  portion 
thereof,  which  is  rented,  leased,  let  or  hired  out,  to  be  occu- 
pied, or  is  occupied,  as  the  home  or  residence  of  three  fami- 
lies, or  more,  living  independently  of  each  other,  and  doing 
their  cooking  upon  the  premises,  or  by  more  than  two  fami- 
lies upon  any  floor  so  living  and  cooking,  but  having  a 
common  right  in  the  halls,  stairways,  yards,  water  closets 
or  privies,  or  some  or  any  of  them." 

In  other  words,  a  building  is  not  a  tenement  house  unless 
it  is  occupied  by  three  or  more  families  living  independ- 
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ently  of  each  other,  and  unless  these  families  living  therein 
have  a  common  right  in  some  or  any  of  the  things  enumer- 
ated in  the  definition.  The  words  in  the  definition,  "or  by 
more  than  two  families  upon  any  fioor  so  living  and  cook- 
ing," add  nothing  to  the  definition.  More  than  two  means 
three  or  more,  and,  if  there  are  three  or  more  families  living 
independently  in  the  building  who  have  a  common  right 
in  those  things  enumerated,  the  building  is  a  tenement 
house,  irrespective  of  Avhether  the  families  are  on  one  floor 
or  not. 

The  Legislature,  having  placed  in  the  definition  a  qualifi- 
cation, it  must  be  assumed  that  the  Legislature  had  in  mind 
a  class  or  classes  of  buildings  designed  to  be  occupied  by 
three  or  more  families  living  independently  of  each  other, 
but  which  were  not  intended  by  the  Legislature  to  be 
brought  within  the  purview  of  the  Tenement  House  Law. 
Those  buildings  are  buildings  which  do  not  afford  three 
or  more  families  living  independently  therein  a  common 
right  in  the  halls,  stairways,  etc.,  or  some  or  any  of  them. 

On  Jwne  7,  1909,  I  gave  an  opinion  to  your  Board  that 
the  so-called  "Romeo  Flats"  did  not  come  within  the  pur- 
view of  the  so-called  tenement  house  law  of  the  City  and 
County  of  San  Francisco.  That  opinion  was  based  upon 
the  definition  of  a  tenement  house  as  given  in  Ordinance 
No.  243  (New  Series).  In  that  opinion  I  stated  that  the 
definition  given  in  the  Ordinance,  and  the  definition  given 
in  the  State  law,  at  the  time  passed,  but  not  in  force,  were 
substantially  the  same.  The  only  difference  is  that  the 
words  "or  by  more  than  two  families  upon  any  floor  so 
living  and  cooking"  have  been  added  to  the  State  law ;  the 
words  "and  having"  are  changed  in  the  qualifying  clause 
to  the  words  "but  having,"  and  the  words  "or  any"  are 
added  thereto. 

It  was  my  opinion,  however,  at  that  time,  that  although 
a  technical  interpretation  would  require  that  before  a  build- 
ing could  be  considered  as  a  tenement  house,  the  families 
living  independently  of  each  other  must  have  a  common 
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right  in  more  than  one  of  the  things  enumerated,  still  I 
was  not  disposed  to  put  my  opinion  upon  such  a  narrow 
construction  of  the  Ordinance.  In  other  words,  if  the  fami- 
lies living  independently  of  each  other  had  a  common 
right  in  any  of  the  things  enumerated,  I  was  of  the  opinion 
that  the  building  came  within  the  purview  of  the  definition 
of  the  Ordinance. 

I  have  already  pointed  out  that  the  words  "or  by  more 
than  two  families  upon  any  floor  so  living  and  cooking" 
add  nothing  to  the  definition  given  in  the  Statute.  There- 
fore, the  two  definitions,  that  of  the  Ordinance  and  that  of 
the  Statute,  are  practically  and  substantially  the  same. 

After  having  considered  the  question  again,  I  am  of  the 
opinion  that  the  single  feature,  namely,  a  common  stair- 
way leading  to  the  approaches  upon  which  open  doors  lead- 
ing to  the  entrance  halls  of  the  separate  and  distinct  apart- 
ments, which  gives  to  these  flats  the  name  of  "Romeo 
Flats,"  does  not  of  itself  bring  these  flats  within  the  pur- 
view of  the  definition  given  by  the  Statute.  This  opinion 
is  based  upon  a  consideration  of  the  Act  as  a  whole  and  the 
purposes  and  objects  that  it  was  apparently  designed  to 
accomplish.  As  already  pointed  out,  whether  or  not  a 
building  comes  within  the  purview  of  the  Act  does  not 
depend  upon  the  sole  fact  that  there  are  three  or  more 
families  living  independently  of  each  other  in  the  house 
and  doing  their  own  cooking  upon  the  premises,  but  also 
upon  the  additional  fact,  to  wit,  whether  or  not  those  fami- 
lies have  a  common  right  in  some  or  any  of  the  acces- 
sories enumerated.  If  the  families  do  have  a  common  right, 
then  the  building  is  a  tenement  house  and  must  conform  to 
the  Statute.  If  not,  then  the  building  is  not  required  to 
conform  to  the  Statute. 

I  am  assuming,  for  the  purpose  of  this  opinion,  that  my 
opinion  is  asked  as  to  whether  or  not  a  "Romeo  Flat," 
which  is  occupied  by  three  or  more  families  living  inde- 
pendently of  each  other  and  doing  their  cooking  upon  the 
premises,  the  families,  however,  not  having  a  common  right 
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in  the  halls,  yards,  water  closets  or  privies,  or  some  or  any 
of  them,  or  in  any  of  the  stairways  of  the  building,  except- 
ing the  stairs  that  lead  to  the  various  approaches  upon 
which  open  the  independent  apartments,  is  to  be  classified 
as  a  tenement  house  according  to  the  definition  found  in 
the  Statute.  In  other  words,  I  am  leaving  out  every  ele- 
ment, for  the  purposes  of  this  opinion,  excepting  the 
element  of  the  stairs,  which  characterize  the  "Romeo 
Flats."  Of  course,  if  the  families  have  a  common  right  in 
any  of  the  halls,  or  yards,  or  water  closets,  or  privies,  or 
some  or  any  of  them,  or  of  any  of  the  stairways  other  than 
the  stairs  which  give  the  name  "Romeo"  to  these  flats, 
the  building  is  a  tenement  house. 

In  an  ordinary  flat  there  is  a  common  right  in  the  use  of 
the  stairs  which  lead  to  the  porch  or  approach  from  which 
separate  entrances  are  had  to  the  various  independent 
apartments.  As  said  in  my  opinion  of  June  7,  1909,  I  am 
of  the  opinion  that  these  stairs  are  not  the  "stairways" 
referred  to  in  the  definition. 

A  stair-hall  is  defined  in  Section  2  as  follows : 

"A  stair-hall  includes  the  stairs,  stair  landings  and  those 
portions  of  the  public  halls  through  which  it  is  necessary 
to  pass  in  going  between  the  entrance  hall  and  the  roof." 

In  other  words,  the  stair-hall  defined  in  that  Statute 
leads  of¥  of  the  entrance  hall. 

In  Section  8  the  Statute  requires  that  "every  tenement 
house  hereafter  erected  shall  have  at  least  one  flight  of 
stairs  extending  from  the  entrance  hall  to  the  roof,  and  the 
stairs  and  public  halls  therein  shall  be  at  least  three  feet 
wide  in  the  clear," 

Here,  again,  the  stairways  referred  to  are  those  which 
lead  oflf  from  the  entrance  hall  or  public  halls. 

Sections  9  and  10  provide  for  additional  or  wider  stair- 
ways. The  latter  portion  of  Section  10  reads  as  follows : 
"Provided  that  one  of  such   stairways  and  the  stair-halls 
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and  entrance  halls  connected  therewith  are  at  least  one- 
half  wider  than  as  specified  in  Sections  8,  ii  and  12  of  this 
Act. 

Section  11  provides  that  "each  flight  of  stairs  mentioned 
in  the  last  three  Sections  shall  have  an  entrance  on  the 
entrance  floor  from  the  street,  or  street  court,  or  from  an 
inner  court,  which  connects  directly  with  the  street."  Here 
aeain  is  reference  to  a  common  entrance  hall  and  inner 
stairways. 

Section  12  requires  that  "every  entrance  hall  in  a  tene- 
ment house  shall  be  at  least  three  feet  six  inches  in  the 
clear  from  the  entrance  up  to  and  including  the  stair  en- 
closure, and  beyond  this  point  at  least  three  feet  wide  in 
the  clear." 

Section  13  provides  that  "in  non-fireproof  tenement 
houses  hereafter  erected,  no  closet  of  any  kind  shall  be 
constructed  under  any  stairway  leading  from  the  first  story, 
exclusive  of  the  cellar,  to  the  upper  stories." 

In  view  of  these  provisions  and  the  other  provisions  of  the 
Act,  it  seems  to  me  that  the  Legislature  had  in  mind  those 
inner  stairways  which  lead  from  the  common  entrances  and 
entrance  halls  to  the  upper  stories  of  the  building.  It  is  a 
matter  of  common  knowledge  that  the  evils  which  grew  out 
of  the  occupancy  of  tenement  houses  were  those  which  came 
from  several  families  living  upon  the  same  floor  of  a  build- 
ing. Where  more  than  one  family  lives  upon  one  floor  of  a 
building,  of  necessity  there  must  be  a  common  use  of  the 
entrance  halls  of  the  building  and  the  inner  stairways  which 
lead  oft  from  those  entrance  halls,  and  it  is  quite  clear  in 
my  mind  that  the  Legislature  had  in  contemplation  apart- 
ment houses,  such  as  are  seen  in  San  Francisco,  in  which 
large  numbers  of  people  are  housed,  and  who  have  common 
rights  in  entrance  halls,  common  hallways  and  inner  stair- 
ways. 

The  Statute  makes  three  or  more  families,   all  having 
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a  common  right  in  certain  things,  the  basis  of  classification. 
While  it  is  only  necessary  that  three  families  have  this 
common  right,  a  reading  of  the  Statute  shows  that  the 
Legislature  had  in  mind  buildings  designed  to  house  a 
large  number  of  people.  It  is  only  necessary,  however, 
for  three  families  living  and  cooking  independently  of  each 
other  to  have  a  common  right  in  the  things  enumerated 
to  bring  the  building  within  the  purview  of  the  Tenement 
House  Act. 

It  must  be  assumed  that  the  Legislature,  in  requiring 
certain  things  to  be  done  in  building  a  tenement  house, 
was  providing  for  a  practical  construction,  and  did  not 
intend  to  prevent  the  construction  of  flats  or  buildings 
designed  to  allow  separate  apartments  running  through  the 
entire  length  of  the  building.  Unless  there  is  a  common 
right  in  some  entrance  hall,  or  hallway,  it  is  impossible 
to  provide  more  than  two  families  on  any  one  floor,  for  in 
order  to  do  away  with  the  common  entrance  the  building 
must  be  so  constructed  as  to  permit  each  family  going 
directly  to  the  street  by  means  of  an  outside  stairway.  In 
other  words,  each  separate  apartment  must  abut  upon 
a  street. 

In  Section  23  provision  is  made  for  a  yard  space  midway 
through  the  center  of  every  lot,  not  less  than  eighty  feet 
nor  more  than  one  hundred  feet  in  depth,  upon  which  lot 
is  to  be  constructed  a  tenement  house. 

Whether  or  not  this  yard  space  is  to  be  left  does  not 
depend  upon  the  size  of  the  building,  but  depends  entirely 
upon  the  depth  of  the  lot  itself  and  a  compliance  with  the 
express  language  of  Section  23  would  require  this  space 
to  be  left,  whether  the  entire  lot  is  built  upon  or  not,  if 
the  building  is  designed  as  a  tenement  house.  As  a  matter 
of  fact,  we  know  that  in  San  Francisco  flats  are  built  upon 
lots  more  than  eighty  feet  in  depth,  and  it  would  be  utterly 
impossible  to  build  a  flat  if  the  provision  of  Section  23  is 
to  be  applied  to  ordinary  flat  construction. 
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Other  provisions  of  the  Act  could  be  referred  to  which 
I  think  clearly  bear  out  my  opinion  that  the  Legislature 
had  in  mind  apartment  houses,  as  they  are  now  known. 

I  am,  therefore,  of  the  opinion  that  it  was  not  intended 
by  the  Legislature  to  bring  ordinary  flats  within  the  pur- 
view of  the  Act.  The  mere  fact  that  there  is  a  stairway  in 
the  rear  of  a  flat,  which  is  used  in  common  by  the  families 
living  in  the  house,  or  the  fact  that  there  is  a  common  stair- 
way and  approach  to  the  various  independent  entrances 
to  the  flats  does  not  bring  flats  within  the  purview  of  the 
Act. 

I  am  unable  to  see  any  material  difference  between  the 
so-called  "Romeo  Flats,"  having  only  the  feature  which 
I  am  discussing  in  this  opinion,  and  the  ordinary  flat  con- 
struction. The  mere  fact  that  the  common  stairs  leading 
from  the  various  independent  entrances  to  the  street  are 
extended  up  to  the  various  stories  of  the  building,  in  my 
mind  does  not  make  such  a  change  of  conditions  as  to 
justify  placing  in  different  classifications  "Romeo  Flats" 
and  ordinary  flats  under  the  Tenement  House  Act. 

The  Tenement  House  Law,  as  passed  by  the  Legislature, 
repealed   all   Ordinances   of  the   City   and   County  of   San 
Francisco  which  were  in  conflict  therewith.     (Section  XI, 
Article  XI,  Constitution  of  California.)     An  incorporated 
City  can  pass  only  such  local  sanitary  and  police  regula- 
tions as-  are  not  in  conflict  with  the  general  law.    The  mat- 
ter of  the   health   of  the   community   not   being   solely   a 
matter   of   municipal   concern,   but   being  a   matter   which 
concerns  the  State  at  large,  the  Legislature  had  undoubted 
power  to  pass  the  so-called  "Tenement  House  Statute"  and 
make  it  applicable  to  the  City  and  County  of  San  Francisco. 
This,  however,  does  not  mean  that  the  Board  of  Super- 
visors has  not  power  to  pass  additional  and  further  regula- 
tions relating  to  the  construction  of  buildings.     The  B^oard 
of  Supervisors  can  pass  Ordinances  making  further  require- 
ments in  the  construction  of  tenement  houses,  but  the  Poard 
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cannot  repeal  any  of  the  provisions  of  the  Act  of  the  Legis- 
lature. 

The  Supreme  Court,  in  the  recent  case  of  In  re  Hoffman, 
decided  January  6,  1909,  held  that  a  municipal  Ordinance 
requiring  that  the  milk  vended  in  the  municipality  should 
contain  a  larger  percentage  of  solids  than  that  required 
in  the  State  law,  subsequently  enacted,  regulating  the  sale 
of  milk  within  the  State,  is  not  in  conflict  with  the  law. 

If  it  be  the  opinion  of  the  Board  of  Supervisors  that 
there  are  certain  abuses  arising  out  of  the  construction  of 
the  Romeo  flats,  or  ordinary  flats,  which  should  be  cor- 
rected, the  Board  of  Supervisors  has  the  undoubted  power 
to  regulate  the  construction  of  such  buildings.  That  is  a 
matter  of  policy  and  legislation  for  the  Board  to  decide 
upon,  and  with  which  I  may  not  officially  deal.  I  am  only 
concerned  with  a  question  of  legal  construction,  and  in 
construing  the  Statute  I  am  bound  by  the  language  of  the 
Statute  itself. 

In  view  of  the  provisions  of  the  Tenement  House 
Statute,  which  I  have  pointed  out,  I  am  of  the  opinion  that 
the  "Romeo  flats"  do  not  come  within  the  definition  of 
what  is  a  tenement  house.  It  is  impossible  to  so  construe 
generally  the  Statute  as  to  cover  every  conceivable  mode 
of  construction.  Each  individual  case  must  be  decided 
for  itself,  and  I  desire  again  to  call  attention  to  the  fact 
that  in  this  opinion  I  am  merely  discussing  whether  or  not 
the  stairways  used  to  go  from  the  various  separate  en- 
trances of  the  "Romeo  Flats"  to  the  street  is  the  stairway 
referred  to  in  the  definition  of  what  is  a  tenement  house, 
given  in  the  State  law.  There  may  be  other  features  of  a 
"Romeo  Flat,"  or  an  ordinary  flat,  which  would  make  them, 
in  individual  cases,  tenement  houses.  Three  or  more  fami- 
lies may  occupy  a  "Romeo"  flat,  or  an  ordinary  flat,  living 
independently  of  each  other  and  doing  their  own  cooking  on 
the  premises,  but  having  a  common  right  in  some  or  any 
of  the  things  enumerated  in  the  definition.     In  such  a  case 
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the  building  comes  within  the  definition  of  the  Act.  It  is 
the  three  or  more  families,  all  having  this  common  right, 
which  distinguishes  a  tenement  house. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 
Board  of  Supervisors. 


Conduits  and  Pipes  of  Private  or  Public  Service  Corpora- 
tions, in  Public  Streets,  Can  Be  Removed  at  Expense 
of  Owners,  If  They  Interfere  With  Public  Work,  and 
Owners  Refuse  to  Remove  Them. 

San  Francisco,  Cal..  July  29,  1909. 

Gentlemen :  I  have  been  requested  on  several  occasions 
by  your  Board  and  by  the  City  Engineer  to  advise  what 
can  be  done  in  the  day  of  removing  conduits  and  pipes  in 
the  public  streets  belonging  to  private  or  public  service 
corporations,  which  pipes  and  conduits  interfere  with  the 
prosecution  of  public  work. 

The  Board  of  Supervisors,  at  the  suggestion  of  this  office, 
has  passed  an  ordinance  entitled  Bill  No.  964,  Ordinance 
No.  841  (New  Series),  to  which  your  attention  is  directed, 
which  authorizes  and  directs  the  Board  of  Public  Works 
to  compel  the  removal  of  pipes  and  conduits  belonging  to 
private  or  public  service  corporations  w^hich  interfere  with 
the  prosecution  of  public  work. 

The  Ordinance  further  provides  that  in  case  the  private 
or  public  service  corporation  owning  the  interfering  pipes 
and  conduits  refuses  or  neglects  to  remove  or  adjust  the 
pipes  and  conduits,  so  as  to  allow  the  prosecution  of  public 
work,  according  to  the  plans  and  specifications  therefor, 
the  Board  of  Public  Works  may  summarily  remove  them 
and  charge  the  expense  therefor  to  the  corporation  owning 
them. 
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In  all  cases  where  there  are  pipes  and  conduits  or  any 
property  belonging  to  private  or  public  service  corporations 
which  interfere  with  the  prosecution  of  any  public  work, 
I  would  advise  your  Board  to  proceed  in  the  manner  pro- 
vided for  in  Ordinance  No.  841  (New  Series).  The  Ordi- 
nance should  be  closely  followed,  and,  if  it  becomes  neces- 
sary to  summarily  remove  the  pipes  and  conduits  in  case 
of  neglect  or  refusal  on  the  part  of  the  corporation  owning 
them,  to  remove  them,  an  expense  account  should  be  kept 
of  the  work  in  removing  or  adjusting  them. 

Upon  your  Board  completing  the  work  of  removal  or 
adjustment,  this  office  will  begin  a  suit,  in  the  name  of  the 
City  and  County,  against  the  corporation  owning  the  pipes 
and  conduits,  to  recover  the  expense  incurred  by  the  Board 
of  Public  Works  in  removing  or  adjusting  them. 

By  following  the  terms  and  provisions  of  this  Ordinance 
future  interference  in  the  prosecution  of  public  works  by 
refusal  of  persons  or  corporations  owning  property  in  the 
public  streets  to  remove  or  adjust  their  property  so  as  to 
allow  the  prosecution  of  public  work,  will  be  prevented  and 
avoided. 

Respectfully, 

PERCY  V.    LONG. 

Board  of  Public  Works.  City  Attorney. 


Salaries  of  Firemen  Cannot  Be  Reduced  by  Reason  of  Un- 
avoidable Absence  From  Duty  on  Account  of  Sickness. 

San  Francisco,  Cal.,  August  i,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
July  24th,  wherein  you  request  an  opinion  upon  the  fol- 
lowing: 

"The  question  having  presented  itself  as  to  the  legality 
or  right  of  this  Board  to  make  deductions  from  the  monthly 
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salaries  of  members  of  the  Department  who  may  be  absent 
from  duty  through  sickness  for  any  part  of  the  month,  we 
would  respectfully  request  that  you  furnish  an  opinion  as 
to  whether  or  not  a  regular  member  of  this  Department, 
whose  salary  per  annum  is  fixed  by  the  Charter,  is  entitled 
to  full  monthly  pay  if  he  be  absent  from  duty  through  sick- 
ness or  other  unavoidable  cause  during  any  portion  of  the 
time  the  rules  of  the  Department  require  he  shall  be  on 
duty,  and  if  this  Board  has  the  power  to  allow  such  member 
full  compensation  for  the  time  he  may  be  absent  thus  from 
duty." 

The  salaries  of  all  members  of  the  Fire  Department  are 
fixed  by  Chapter  VIII.  of  Article  IX,  of  the  Charter,  as  an 
annual  salary.  Chapter  IV  of  Article  III  of  the  Charter 
provides  that  these  salaries  shall  be  payable  monthly,  or, 
in  other  words,  the  Charter  gives  each  member  of  the  De- 
partment an  annual  salary  and  provides,  as  a  matter  of 
convenience  both  to  the  City  and  the  employes,  that  their 
salaries  shall  be  paid  in  equal  monthly  installments. 

Therefore,  one  who  has  been  properl}-  appointed  a  mem- 
ber of  the  Department  becomes  entitled  to  the  salary  fixed 
by  the  Charter  by  reason  of  the  contractual  relation  which 
then  arises  between  the  City  and  the  employe.  Any  deduc- 
tion from  such  salary,  even  for  one  day,  is  in  the  nature 
of  a  fine  or  penalty,  which  could  only  be  imposed  in  the 
manner  prescribed  in  the  Charter. 

Section  3,  of  Chapter  II,  of  Article  IX.  of  the  Charter, 
provides  that  when  any  officer,  member  or  employe  of  the 
Department  becomes  temporarily  injured  by  reason  of  in- 
juries received  while  in  the  actual  performance  of  his  duty, 
he  shall  be  allowed  his  salary  during  the  continuance  of 
his  temporary  disability. 

Section  2,  of  Chapter  VIII,  of  Article  IX,  of  the  Charter, 
provides  for  leaves  of  absence  of  all  members  of  the  Depart- 
ment, which  are  "to  be  without  loss  of  pay." 
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There  is  nothing  in  the  Charter  which  expressly  covers 
those  who  are  temporarily  disabled  by  reason  of  sickness, 
but  I  believe  that  a  member  so  incapacitated,  if  through 
no  fault  of  his  own,  should  not  be  subjected  to  the  further 
penalty  of  loss  of  salary  during  such  incapacity,  especially 
as  the  members  of  the  Fire  Department  are  engaged  in 
extra-hazardous  occupations,  and  are  subject  to  constant 
exposure,  which  makes  them  liable  to  attack  from  various 
forms  of  disease  not  covered  by  the  pension  clauses  of  the 
Charter. 

The  power  granted  the  Commissioners  by  Section  8, 
of  Chapter  I,  of  this  Article,  to  make  and  enforce  all  neces- 
sary rules  for  the  discipline  and  efficiency  of  the  Depart- 
ment, is  full  enough  to  protect  the  Department  from  imposi- 
tions or  abuses  of  these  privileges. 

Respectfully, 

PERCY  V.    LONG, 

City  Attorney. 

Fire  Commissioners. 


Fire  Cisterns. — Water  Company  Is  Not  Entitled  to  Com- 
pensation Other  Than  That  Allowed  by  Ordinance,  for 
Water  Used  in  Fire  Cisterns. 

San  Francisco,  Cal.,  August  4,  1909. 

Gentlemen :  You  ask  to  be  advised  whether  the  Fire 
Department  may  use  water  from  the  street  fire  hydrants 
for  the  purpose  of  filling  the  fire  cisterns,  without  other 
compensation  to  the  Spring  Valley  Water  Company  than 
that  allowed  for  fire  hydrants. 

Bill  No.  857,  Ordinance  No.  761  (New  Series),  the  Ordi- 
nance fixing  the  monthly  compensation  to  be  collected  for 
water  supplied  to  the  City  and  County  for  public  and  pri- 
vate purposes,  specifies  (Section  11)  the  following  "hydrant 
rates" : 
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"The  rates  of  compensation  to  be  collected  for  water 
supplied  by  and  through  hydrants  to  the  City  and  County 
of  San  Francisco  shall  be  two  dollars  and  fifty  cents  ($2.50) 
per  month  for  each  hydrant  for  fire  purposes  and  flushing 
of  sewers." 

Under  the  terms  of  the  Ordinance  no  limitation  is  placed 
upon  the  use  of  the  water  from  these  hydrants  except  "for 
fire  purposes  and  flushing  of  sewers";  no  limit  is  placed 
upon  the  amount  of  water  to  be  used  from  the  hydrants 
for  these  purposes. 

From  your  communication  I  understand  that  it  is 
your  purpose  to  fill  these  cisterns  with  water  from  the  fire 
hydrants  and  to  keep  them  always  filled  ready  for  the  use 
of  the  Fire  Department  in  case  of  fire. 

I  am  of  the  opinion  that  as  long  as  the  water  is  used  for 
this  purpose  you  are  not  limited  in  the  quantity  so  used, 
and  that  the  water  company  is  not  entitled  to  additional 
compensation  therefor. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 

Fire  Commissioners. 


Recorder  Should  Accept  and  Record  a  Release  of 
Mechanic's  Lien  on  Real  Property,  Signed  by  Fifteen 
Persons,  and  Acknowledged  by  Only  Two  of  Them. — 
Only  the  Two  Names  Acknowledged  Should  be  In- 
dexed, and  Indexing  Fees  Charged  of  Them. — There 
Is  No  Requirement  That  Marginal  Notations  of  Release 
of  Mechanic's  Liens  Can  Be  Made. — No  Fees  Can  Be 
Charged  for  Such  Marginal  Notations. 

San  Francisco,  Cal.,  August  4,  1909. 

Dear   Sir:     I  am   in   receipt   of  your  communication   of 
July  26th  enclosing  an   instrument   in  writing  and  asking 
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me  to  answer  the  following  questions  in  respect  to  said 
instrument : 

"(i)  Should  the  Recorder  accept  such  instrument,  when 
not  acknowledged  by  all  of  the  parties  who  executed  and 
signed  the  same?" 

"(2)  And  if  accepted  by  the  Recorder,  should  he  index 
all  of  the  names  signed  to  said  instrument,  fixing  his  fees 
accordingly,  or  only  the  names  of  those  parties  who  duly 
acknowledge  the  execution  thereof?" 

"(3)  And  shall  he  also  make  the  usual  marginal  nota- 
tions, and  charge  the  usual  fees,  as  to  all  the  liens  purported 
to  be  released,  or  only  as  to  the  two  covered  by  the  acknowl- 
edged signatures?" 

The  instrument  purports  to  be  an  acknowledgment  that 
fifteen  separate  liens  on  real  property  have  been  satisfied 
and  discharged.  The  fifteen  liens  enumerated  in  the  instru- 
ment are  liens  filed  by  fifteen  different  persons,  firms  and 
corporations.  At  the  end  of  the  instruments  there  are  fif- 
teen purported  signatures.  These  fifteen  names  are  the 
same  as  the  names  of  the  persons,  firms  and  corporations 
referred  to  in  the  instrument  as  having  filed  said  fifteen 
diflferent  liens.  Only  two  of  these  signatures,  however, 
were  acknowledged  before  a  Notary  Public. 

The  instrument  purports  to  declare  that  each  and  all  of 
the  signers  release  each  and  all  of  the  liens  set  forth  and 
referred  to  in  the  instrument.  It  therefore  purports  to  be 
a  release  by  the  two  persons  whose  names  are  acknowl- 
edged of  each  and  all  of  the  liens  set  forth. 

Nowhere  in  Statutory  law  have  I  been  able  to  discover 
any  reference  to  a  release  of  a  mechanic's  lien.  The  instru- 
ment, however,  is  entitled  to  recordation  under  Section 
1 158  of  the  Civil  Code  of  California,  which  reads  as  follows: 

"Any  instrument  or  judgment  aft'ecting  the  title  to  or 
possession  of  real  property  may  be  recorded  under  this 
Chapter." 
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The  instrument  purports  to  affect  the  title  and  posses- 
sion to  real  property. 

Before,  however,  an  instrument  may  be  recorded,  "unless 
it  belong  to  the  class  provided  for  in  either  Sections  1159, 
1 160,  1202  or  1203.  its  execution  must  be  acknowledged  by 
the  person  executing  it  *  *  *  or  proved  by  a  subscrib- 
ing witness."    (See  Section  1161  of  the  Civil  Code.) 

As  already  stated,  the  instrument  appears  to  have  been 
signed  by  fifteen  different  persons,  firms  or  corporations, 
but  only  two  of  the  signatures  have  been  acknowledged. 
Notwithstanding  that  it  has  not  been  acknowledged  by  all 
of  the  purported  signers,  I  am  of  the  opinion  that  it  is 
entitled  to  be  recorded  as  an  instrument  coming  from  the 
two  persons  whose  signatures  have  been  acknowledged. 
Those  signatures,  however,  which  are  not  acknowledged 
I  am  of  the  opinion  must  be  disregarded  by  the  Recorder. 
While,  of  course,  in  copying  this  'instrument  into  the 
record  books  of  the  Recorder's  office  all  these  unacknowl- 
edged names  and,  in  fact,  the  entire  instrument,  will  be 
copied,  yet  the  thirteen  names  not  acknowledged  cannot 
be  considered  by  the  Recorder  as  the  names  of  persons 
executing  an  instrument  entitled  to  recordation.  The  pur- 
pose of  recordation  is  to  give  notice  to  the  world,  and  the 
reason  why  it  is  required  that  before  an  instrument  shall 
be  recorded  the  signatures  to  the  instrument  must  be  ac- 
knowledged before  a  Notary  Public,  is  to  prevent  the 
recordation  of  fraudulent  instruments. 

The  Recorder  could  not,  were  it  not  for  the  fact  that  two 
of  these  names  had  been  acknowledged,  receive  this  instru- 
ment for  recordation,  it  not  belonging  to  the  class  pro- 
vided for  in  Sections  11 59,  1160,  1202  or  1203,  of  the  Civil 
Code.  The  names,  however,  appearing  in  the  instrument 
can  only  be  taken  and  considered  by  the  Recorder  as  a  part 
of  the  instrument,  and  not  as  the  names  of  persons  execut- 
ing the  instrument.  Should  the  Recorder  treat  these  names 
as  the  names  of  persons  executing  an  instrument  entitled 
to  recordation,  the  whole  purpose  and  object  of  requiring 
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acknowledgment  to  signatures  before  an  instrument  shall 
be  recorded,  would  be  undone. 

You  will,  therefore,  treat  this  instrument  as  being  an 
instrument  executed  by  only  two  persons,  to  wit.  the  per- 
sons whose  signatures  are  acknowledged. 

With  regard  to  the  second  question,  it  is  parti}'  answered 
by  the  foregoing.  If  the  instrument  is  to  be  treated  merely 
as  an  instrument  executed  by  the  two  persons  whose  signa- 
tures are  acknowledged,  then  the  instrument  should  be 
indexed  merely  as  an  instrument  coming  from  those  two 
persons. 

It  is  to  be  noticed  that  Section  4236  of  the  Political  Code 
of  California,  in  enacting  what  indexes  shall  be  kept  by 
the  Recorder,  does  not  make  provision  for  an  index  for  the 
release  of  mechanic's  liens.  It  is  proper,  however,  to  index 
this  instrument  in  a  book  kept  for  the  purpose  of  indexing 
instruments  of  this  character,  and  for  which  provision  has 
not  been  made  in  Section  4236,  or  it  would  be  proper  to 
index  this  instrument  in  the  index  labeled  "Mechanic's 
Liens,"  required  to  be  kept  by  the  Recorder  by  Subdivision 
16,  of  Section  4236,  of  the  Political  Code. 

In  regard  to  the  third  question,  I,  as  already  stated,  have 
been  unable  to  find  any  Statute  or  provision  of  the  Codes 
relating  to  the  release  of  mechanic's  liens.  So  far  as  I  am 
able  to  discover,  the  Codes  and  Statutes  are  silent  upon 
that  matter. 

The  Recorder,  of  course,  is  only  entitled  to  charge  those 
fees  permitted  by  law.  I  have  been  unable  to  find  any  pro- 
vision of  Statutory  law  requiring  the  Recorder  to  make 
a  marginal  notation  of  the  release  of  a  mechanic's  lien.  If 
there  was  such  a  requirement  of  law,  I  am  inclined  to  be- 
lieve that  the  Recorder,  in  this  case,  should  make  a  margi- 
nal notation  upon  the  record  of  each  of  the  fifteen  Jiens,  for 
the  reason  that  the  instrument  purports  to  be  a  release  by 
the  two  persons,  whose  signatures  are  acknowledged,  of 
each  of  the  separate  fifteen  liens.  While  undoubtedly,  as 
a  matter  of  fact,  those  two  persons  had  no  power  to  release 
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all  of  those  liens,  yet  it  is  not  the  duty  of  the  Recorder  to 
pass  upon  the  legal  effect  of  the  instrument  and  determine 
for  himself  which  of  the  liens  are,  as  a  matter  of  law,  re- 
leased. He  only  considers  an  instrument  as  to  what  it  pur- 
ports to  be  and  treats  the  instrument  as  in  fact  accomplish- 
ing what  it  purports. 

However,  as  I  have  said,  I  know  of  no  Statutory  law 
which  requires  this  marginal  notation.  The  Recorder  can 
only  charge  for  a  marginal  notation  where  a  marginal 
notation  is  required  by  the  Recorder  to  be  made,  as,  for 
example,  the  marginal  notation  of  a  release  of  mortgage. 
The  Recorder  cannot  demand  a  fee  for  doing  somethinsr 
the  law  does  not  require  him  to  do. 

By  way  of  recapitulation.  I  advise  you  that  you  must 
receive  this  instrument  and  record  the  same,  but  that  you 
will  only  index  the  instrument  as  an  instrument  coming 
from  the  two  persons  whose  signatures  are  acknowledged, 
and  that  you  are  not  required,  and  therefore  cannot  charge 
for  making  a  marginal  notation  of  the  release  of  the  liens. 
You  are  entitled  to  receive  the  Statutory  per  folio  fee  for 
the  recordation  of  the  instrument  and  lo  cents  per  name 
for  each  name  indexed,  to  wit,  lo  cents  each  for  the  two 
names  of  the  persons  who  have  acknowledged  the  instru- 
ment and  10  cents  for  the  person  in  whose  favor  the  instru- 
ment was  executed. 

In  enclose  to  you  the  instrument  sent  to  me  in  your 
communication. 

Respectfully, 

PERCY  V.    LONG, 

City  Attorney. 
The  Recorder. 
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Residence  of  City  Employes  in  San  Francisco. — All  Such 
Employes,  Except  Those  Employes  Under  Provisions 
of  State  Statute,  as  School  Teachers,  Must  Reside  in 
San  Francisco. 

San  Francisco,  Cal.,  August  9,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
August  6th,  which  reads  as  follows : 

"The  Grand  Jury  would  like  to  be  informed  whether  all 
persons  employed  in  the  various  City  offices  must  reside 
in  the  City  of  San  Francisco." 

Section  2,  of  Article  XVI,  of  the  Charter,  provides : 

"All  Deputies,  Clerks,  assistants  and  other  employes  of 
the  City  and  County  must  be  citizens  of  the  United  States 
and  must,  during  their  respective  terms  of  office  or  em- 
ployment, actually  reside  in  the  City  and  County,  and  must 
have  so  resided  for  one  year  next  preceding  their  appoint- 
ment." 

This  Section,  I  believe,  is  broad  enough  to  cover  all 
employes  in  any  of  the  offices  of  the  City  and  County,  the 
only  exception  being  employes  authorized  and  employed 
under  provisions  of  the  State  Statute  and  made  subject  to 
the  provisions  of  the  State  Statute  only.  Under  this  head 
would  come  all  teachers  employed  by  the  Board  of  Educa- 
tion as  teachers  of  this  school  district,  which  is  an  entirely 
separate  body  politic  from  the  City  and  County,  and  which 
is  made  subject  to  the  provisions  of  the  general  laws  rather 
than  those  of  the  Charter.  This  view  was  sustained  by  the 
decision  of  Judge  Graham  in  the  recent  case  of  Stewart  vs. 
Board  of  Education. 

Respectfully, 

PERCY   V.    LONG, 

Grand  Jury.  City  Attorney. 
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Board  of  Education  Is  Required  to  Furnish  Drawing  Paper 
to  Pupils  of  Public  Schools. 

San  Francisco,  Cal.,  August  25,  1909. 

Gentlemen:  I  am  in  receipt  of  your  request  under  date 
of  August  loth  requesting  an  opinion  as  to  the  duty  of 
your  Board  to  provide  drawing  paper  for  the  use  of  the 
children  in  the  public  schools. 

You  make  reference  to  a  new  law  passed  by  the  last 
Legislature  covering  this  matter,  but  after  long  search  I 
fail  to  find  any  new  law  on  the  subject. 

The  law  covering  this  proposition  is  to  be  found  in  Sec- 
tion 1620  of  the  Political  Code,  as  follows: 

"Writing  and  drawing  paper,  pens,  inks,  blackboards, 
blackboard  rubbers,  crayons,  and  lead  and  slate  pencils, 
and  other  necessary  supplies  for  the  use  of  the  schools, 
must  be  furnished  under  the  direction  of  the  City  Boards 
of  Education  and  Boards  of  School  Trustees,  and  charges 
therefor  must  be  audited  and  paid  as  other  claims  against 
the  County  School  Fund  of  their  districts  are  audited  and 
paid." 

This  would  seem  to  be  mandator}^  and  imposes  a  duty 
upon  the  Board  of  Education  of  furnishing  drawing  paper 
to  the  pupils  of  the  public  schools.  Of  course  there  can  be 
no  objection  to  the  pupils  supplying  their  own  paper  if  they 
so  desire,  providing  the  quality  is  equal  to  the  needs  of  the 
drawing  classes. 

Respectfully, 

PERCY  V.    LONG, 

City  Attorney. 
Board  of  Education. 
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Bids  Unaccompanied  by  Certified  Checks  Cannot  Be  Ac- 
cepted by  Board  of  Education. 

San  Francisco,  Cal.,  September  15,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Board  requesting  me  to  advise  your  Board  whether 
or  not  you  can  accept  "the  bid  of  a  bidder  who  enclosed  a 
check  drawn  on  a  local  bank,  but  omitted  to  have  the  same 
certified." 

Section  i.  Chapter  III,  Article  II,  of  the  Charter  in  part 
reads  as  follows : 

"All  proposals  shall  be  accompanied  with  a  certifiate  of 
deposit  or  certified  check  on  a  solvent  bank  in  the  City  and 
County,  of  10  per  centum  on  the  amount  of  the  bid." 

This  Section  is  applicable  to  the  letting  of  contracts  by 
the  Board  of  Education.  (Section  2,  Chapter  IV,  Article 
VII,  Charter.)  The  requirements  of  the  Charter  that  bids 
shall  be  accompanied  with  a  certified  check  is  for  the  pro- 
tection of  the  City  in  case  the  bidder  refuses  to  enter  into 
the  contract  after  an  award  has  been  made  to  him.  No  bid 
may  be  received  unless  the  bid  is  regular  in  all  particulars. 
Nothing  can  be  done,  either  by  the  bidder  or  by  the  Board, 
to  make  a  bid  that  is  irregular,  regular  after  it  has  been 
filed.  The  bid  must  fall  or  stand  as  it  has  been  presented. 
It  follows  in  this  particular  case  that  the  bid  submitted  was 
not  regular,  inasmuch  as  it  was  not  accompanied  with  a 
certified  check.  The  important  thing  about  submitting  a 
check  with  the  bid  is  the  certification,  and  unless  it  is  certi- 
fied it  is  the  same  as  if  no  check  had  been  submitted  at  all. 

The  provisions  of  the  Charter  relating  to  the  letting  of 
contracts  are  mandatory.  The  framers  of  the  Charter 
sought  in  those  provisions  to  avoid  the  evils,  fraud  and 
collusion  and  unfair  advantage  given  to  favored  bidders, 
that  had  frequently  occurred  in  the  letting  of  public  con- 
tracts. Every  Board  and  officer  upon  whom  devolves  the 
duty  of  letting  contracts  should,  in  view  of  the  express  pro- 
visions  of  the   Charter,   and   its   obvious   purpose,   adhere 
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closely  to  those  provisions,  relating  to  contracts.  No  bid- 
der can  complain  if  his  bid  has  been  rejected  because  he 
has  not  complied  with  the  clear,  unambiguous  and  express 
provisions  of  the  Charter,  and  the  small,  pecuniary  loss 
to  the  municipality  in  the  rejection  of  a  favorable  bid  which 
does  not  comply  with  those  provisions,  is  abundantly  ofifset 
by  strict  adherence  to  the  organic  law  designed  to  protect, 
in  the  end,  the  municipality. 

I  therefore  advise  you  that  the  bid  under  consideration 
is  not  a  regular  bid  and  should  not  be  considered  by  you 
in  making  the  award. 

Respectfully, 

PERCY  V.    LONG, 

Board  of  Education.  City  Attorney. 


Naming  of  Parks,  Roads,  Etc.,  Exclusively  Under  Jurisdic- 
tion of  Park  Commissioners,  Is  Within  the  Powers  of 
Those  Commissioners. 

San  Francisco,  Cal.,  September  i6,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
August  13,  1909,  in  which  you  inquire  as  follows : 

"A  question  has  arisen  as  to  where  the  authority  lies 
for  the  naming  of  parks,  roads,  ornamental  grounds,  etc., 
which  are  included  in  those  lands  under  the  jurisdiction 
of  the  Park  Commissioners. 

"There  is  no  controversy  between  this  and  any  other 
Board,  but  the  Park  Commissioners  themselves  wish  to  be 
satisfied  on  this  point.  If  you  will  kindly  give  an  opinion 
on  this  matter,  you  will  very  much  oblige." 

Opinion. 

The  power  to  name  the  parks  above  described  would 
naturally  be  vested  in  either  the  Board  of  Supervisors  or 
the  Park  Commissioners. 
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Article  II,  Chapter  II,  Section  i,  Paragraph  2,  of  the 
Charter,  gives  the  Board  of  Supervisors  power  "except 
as  otherwise  provided  in  this  Charter,  or  in  the  Constitu- 
tion of  the  State  of  California,  to  regulate  and  control  for 
any  and  every  purpose,  the  use  of  the  streets,  highways, 
public  thoroughfares,  public  places,  alleys  and  sidewalks 
of  the  City  and  County." 

Article  VI,  Chapter  I,  Section  9,  dealing  with  the  Depart- 
ment of  Public  Works,  says : 

"The  Board  of  Public  Works  shall  have  charge,  superin- 
tendence, and  control,  under  such  Ordinances  as  may  from 
time  to  time  be  adopted  by  the  Supervisors," 

"i.  Of  all  the  public  ways,  streets,  avenues,  lanes,  alleys, 
places,  courts,  roads,  highways  and  boulevards  now  opened, 
or  which  may  hereafter  be  opened,  in  the  City  and  County, 
etc.,  etc." 

But  it  is,  however,  "otherwise  provided  in  this  Charter," 
as  to  "lands  under  the  jurisdiction  of  the  Park  Commis- 
sioners." 

Article  XIV  deals  with  the  "Park  Commissioners." 

Section  i  designates  certain  lands  which  "shall  be  under 
the  exclusive  management  of  a  Board  of  Commissioners, 
who  shall  be  known  and  designated  as  Park  Commissioners, 
etc.,  etc." 

Section  5  provides  that  "the  Commissioners  may  adopt 
Ordinances,  for  the  regulation,  use  and  government  of  the 
aforesaid  parks,  squares,  avenues  and  grounds,  not  incon- 
sistent with  the  laws  of  the  State  of  California,  or  with  this 
Charter,  etc.,  etc." 

Section  6.  "The  Commissioners  shall  have  the  complete 
and  exclusive  control,  management  and  direction  of  the 
aforesaid  parks,  squares,  avenues  and  grounds,  etc.,  etc." 
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The  above  language,  defining  the  powers  of  the  Park 
Commissioners  is  as  broad  and  comprehensive  as  is  that 
giving  power  to  the  Board  of  Supervisors  and  the  Board 
of  Pubh'c  Works,  and  inasmuch  as  the  powers  of  the  two 
latter  bodies  are  merely  generally  defined,  subject  to  the 
provision  "except  as  otherwise  provided  in  this  Charter," 
it  would  seem  clear  that  the  Park  Commissioners  would 
have  full  power  to  name  lands  exclusively  under  their  own 
jurisdiction.  These  powers  of  the  Park  Commissioners 
are  not  modified  in  the  Charter  except  as  hereinafter  de- 
scribed. 

It  is  well  to  bear  in  mind  the  distinction  pointed  out  by 
former  City  Attorney  Lane  (Lane's  Opinions,  pages  399- 
400)  between  property  solely  under  the  control  of  the  Park 
Commissioners  and  such  property  as  is  only  partially  under 
their  control.  For  instance.  Section  i,  Article  XIV,  above, 
gives  the  exclusive  management  to  this  Commission  of  "all 
the  grounds  surrounding  public  buildings  in  the  City  and 
County." 

The  question  arose  whether  the  driveways  surrounding 
the  City  Hall  were  under  the  jurisdiction  of  the  Park  Com- 
missioners or  the  Board  of  Public  Works,  and  City  Attor- 
ney Lane  advised,  correctly,  I  believe,  that  since  these 
driveways  were  merely  incidental  to  the  proper  use  of  the 
buildings,  "I  would  resolve  in  favor  of  giving  to  that  Board 
which  has  the  control  of  the  building  the  control  of  the 
walks  and  driveways  leading  thereto."  (i.  e.,  to  the  Board 
of  Public  Works.) 

It  must  also  be  remembered  that  the  amendment  of  1907 
to  the  Charter,  creating  the  Playground  Commissioners, 
gave  the  "complete  and  exclusive  control,  management  and 
direction  of  the  aforesaid  Playgrounds  and  recreation  cen- 
ters" (Section  5,  Article  XlVa)  to  this  Playground  Com- 
mission, and  as  to  such  property  as  has  come  under  their 
exclusive  management,  by  reason  of  the  application  of  Sec- 
tions I,  5,  8,  9,  Article  XlVa,  and  Section  i,  Article  XIV, 
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as  amended  in  1907,  the  Playground  Commission  may  exer- 
cise the  same  rights  as  to  giving  of  names,  as  is  above 
defined  for  the  Park  Commissioners. 

You  are  therefore  advised  that  you  have  the  authority 
for  the  naming  of  parks,  walks,  ornamental  grounds,  etc., 
which  are  included  in  those  lands  under  the  exclusive  juris- 
diction of  the  Park  Commission. 

Respectfully, 

PERCY  V.    LONG, 

Board  of  Park  Commissioners.  City  Attorney. 


Amended  Plans  for  Tenement  House  Filed  After  State 
Tenement  House  Law  Went  Into  Effect,  Must  Com- 
ply With  That  Law,  Although  the  Original  Plans  Had 
Been  Filed  Prior  to  That  Act. 

San  Francisco,  Cal.,  Septemebr  16,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
the  Board  requesting  me  to  advise  you  whether  or  not  you 
can  grant  the  application  made  by  R.  J.  Hancock  for  per- 
mission to  construct  a  five-story  and  basement  class  "C" 
building. 

It. seems  from  your  statement  of  the  application,  that 
Mr.  Hancock,  on  the  14th  of  June,  1909,  applied  for  a  per- 
mit to  erect  a  tenement  house  according  to  the  plans  sub- 
mitted at  that  time.  The  plans  were  approved  by  the 
Board,  but  Mr.  Hancock  did  not  take  out  his  permit. 
Thereafter,  and  since  the  i6th  day  of  June,  1909,  Mr.  Han- 
cock again  filed  what  he  termed  amended  plans  and  speci- 
fications and  an  amended  application  for  a  permit  to  erect 
a  tenement  house.  The  amended  plans  and  specifications 
(so-called)  do  not  comply  with  the  requirements  of  the 
State  Tenement  House  Act,  in  force  at  the  time  the 
amended  plans  and  specifications  (so-called)  were  filed  with 
the  Board. 


411 


Opinion. 

Section  63  of  the  Act  provides : 

"Before  the  construction  or  alteration  of  a  tenement 
house,  or  the  alteration  or  conversion  of  a  building  for  use 
as  a  tenement  house  is  commenced,  and  before  the  construc- 
tion or  alteration  of  any  building'  or  structure  on  the  same 
lot  with  a  tenement  house,  the  owner,  or  his  agent,  or 
architect,  shall  submit  to  the  Department  charged  with  the 
enforcement  of  this  Act,  a  detailed  statement  in  writing, 
verified  by  the  affidavit  of  a  person  making  the  same,  of 
the  specifications  for  the  construction  and  for  the  light  and 
ventilation  of  such  tenement  house  or  builder,  upon  a  blank 
or  form  to  be  furnished  by  such  Department,  and  also  a 
full  and  complete  copy  of  the  plans  of  such  work." 

Section  4  of  the  Act  provides : 

"No  tenement  house  shall  at  any  time  be  altered  so  as 
to  be  in  violation  of  any  provision  of  this  Act." 

If  a  building  used  as  a  tenement  house  cannot  be  altered 
without  complying  with  the  provisions  of  the  Tenement 
House  Act,  it  would  seem  that  the  plans  and  specifications 
which  had  been  filed  before  the  Tenement  House  Act  came 
into  effect  could  not  be  altered  or  amended  in  such  a  way 
as  to  violate  any  of  the  provisions  of  the  Act.  Even  assum- 
ing that  the  amended  plans  and  specifications  would  date 
from  the  time  that  the  application  for  the  permit  was  orig- 
inally filed,  yet  the  provisions  of  the  Tenement  House  Act 
require  that  those  amended  plans  and  specifications  com- 
ply with  the  provisions  of  the  Act. 

I  therefore  advise  you  that  the  plans  and  specifications 
of  Mr.  Hancock  must  comply  with  the  provisions  of  the 
Tenement  House  Act,  and  unless  they  do,  that  the  Board 
of  Public  Works  cannot  issue  to  him  a  permit. 

Respectfully, 

PERCY   V.    LONG, 

Board  of  Public  Works.  City  Attorney. 
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Clinics  for  the  Treatment  of  Contagious  Diseases. — Board 
of  Supervisors  May  Require  Permits  for  Their  Main- 
tenance. 

San  Francisco,  Cal.,  September  30,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
3'our  Board  requesting  me  to  advise  your  Board  whether 
an  Ordinance  pending  before  your  Committee  "is  drawn 
in  such  terms  as  to  accomplish  the  purpose  intended." 

The  Ordinance  undertakes  to  regulate  the  establishment 
and  maintenance  of  clinics  and  dispensaries  for  the  treat- 
ment of  contagious  diseases.  Before  a  person,  firm,  cor- 
poration or  association  may  maintain  a  clinic  or  dispen- 
sary, the  Ordinance  would  require  a  permit  to  be  taken 
out  from  the  Board  of  Supervisors.  I  am  of  the  opinion 
that  the  Ordinance  "is  drawn  in  such  terms"  as  will  require 
this  permit  to  be  taken  out. 

The  more  important  question  involved  is  whether  or  not 
the  Board  of  Supervisors  has  power  to  pass  the  Ordinance 
in  question.  Under  the  Constitution  of  the  State  the  Board 
of  Supervisors  of  a  municipality  have  the  power  to  pass  all 
necessary  local,  police  and  sanitary  regulations  as  are  not 
in  conflict  with  general  laws.  Whether  or  not  a  particular 
thing  may  be  regulated  always  depends  upon  a  question 
of  fact.  Does  the  regulatory  measure  have  a  real  and  sub- 
stantial relation  to  the  protection  of  public  health,  safety 
or  morals? 

If-  it  be  the  opinion  of  the  Board  of  Supervisors  that 
clinics  maintained  for  the  treatment  of  contagious  diseases 
may  be,  under  varying  circumstances,  a  menace  to  the 
health  of  the  inhabitants  of  a  particular  locality  where  the 
clinic  is  established,  then  there  can  be  no  question  of  the 
power  of  the  Board  of  Supervisors  to  regulate  the  main- 
tenance of  the  clinic.  If  there  is  a  real  and  substantial  rea- 
son having  relation  to  the  protection  of  the  public  health 
why  clinics  should  be  regulated,  there  can  be  no  doubt  of 
the  power  of  the  municipality  to  control  and  regulate  them. 
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Before  hospitals  can  be  maintained  a  permit  is  necessary 
under  Ordinance  No.  823  of  the  Board  of  Supervisors.  I 
can  see  no  substantial  difference  between  hospitals  and 
clinics.  If  it  is  within  the  power  of  the  Board  of  Super- 
visors to  regulate  the  maintenance  of  hospitals,  it  would 
seem  that  they  would  likewise  have  the  power  to  regulate 
the  maintenance  of  clinics.  In  the  case  of  Com.  vs.  Char- 
ity Hospital  (47  Atl.,  980)  the  Court  held  that  "it  is  within 
the  police  power  of  the  State  to  prohibit  hospitals  in  cer- 
tain localities,  such  prohibition  having  a  real  and  substan- 
tial relation  to  the  protection  of  the  public  health,  and  the 
question  whether  the  relation  is  or  is  not  so  close  as  to 
justify  the  prohibition,  is  a  matter  of  legislative  determina- 
tion." (People  vs.  Hagin,  65  N.  Y.,  Sup.,  120),  lays  down 
the  same  rule. 

I  therefore  advise  you  that  if  you  are  of  the  opinion  that 
clinics  for  the  treatment  of  contagious  diseases  may  be  so 
conducted  as  to  constitute  a  menace  to  the  public  health, 
you  have  the  power  to  pass  the  Ordinance  in  question. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 
Hospital  and  Health  Committee. 
Board  of  Supervisors. 


Rock  Cannot  Be  Taken  From  Serpentine  Avenue  Without 
Permit  From  Board  of  Public  Works. 

San  Francisco,  Cal.,  September  30,  1909. 

Dear  Sir :  I  am  in  receipt  of  j^our  communication  of  the 
3rd  inst.,  as  follows : 

"On  the  road  at  the  head  of  Seventh  avenue,  known  as 
Serpentine  Road,  which  has  just  been  surveyed  by  the 
City  Engineer,  the  Sutro  Estate  has  a  fence  projecting  be- 


414 


tween  twenty  and  thirt}^  feet  over  the  City  line.  Inside 
the  fence  is  a  redrock  quarry,  a  large  portion  of  which  is 
on  the  street." 

"The  Relief  Home  has  been  getting  rock  from  this 
quarry,  and  outside  the  fence,  but  have  just  received  notice 
from  the  Board  of  Works  that  we  are  below  the  official 
grade  and  that  we  should  stop  taking  rock  from  this  point, 
the  property  owners  having  protested." 

"To  obtain  rock  on  the  line  of  the  official  grade,  or  above 
it,  it  is  necessary  that  the  Sutro  Estate  fence  be  removed 
and  that  we  work  up  to  the  grade  from  a  point  below  the 
fence.  To  this  Dr.  Emma  Sutro  Merritt,  Executrix  of  the 
Sutro  Estate,  objects,  stating  that  we  have  no  right  to 
touch  her  fence ;  furthermore,  that  we  have  no  legal  right 
to  remove  rock  from  above  or  below  the  official  grade  of 
this  street ;  that  rock  can  only  be  taken  out  when  the  city 
contracts  to  have  the  entire  road  graded.  She  threatens  me 
with  an  injunction  if  I  take  any  more  rock  from  the  street, 
or  road.  Would  therefore  ask  you  to  advise  me  as  to  my 
rights  in  the  matter,  and  whether  I  can  continue  to  obtain 
rock,  which  is  very  necessary  for  improvements  around 
the  Relief  Home." 

Opinion. 

Section  9,  of  Chapter  i,  of  Article  VI,  of  the  Charter  of 
this  City  and  County,  provides : 

"Sec.  9.  The  Board  of  Public  Works  shall  have  charge, 
superintendence  and  control,  under  such  Ordinances  as  may, 
from  time  to  time,  be  adopted  by  the  Supervisors." 

Subdivision  i,  of  said  Section  9,  further  provides: 

"Of  all  public  ways,  streets,  avenues,  lanes,  alleys,  places, 
courts,  roads,  highways  and  boulevards  now  open,  or  which 
may  hereafter  be  opened,  in  the  City  and  County:  of  the 
manner  of  their  use,  and  of  all  work  done  upon,  over,  or 
under  the   same,  and   herein   particularly  the   Board   shall 


415 


have  exclusive  authority  to  prescribe  rules  and  grant  per- 
mits in  conformity  with  the  Ordinance  of  the  Supervisors 

*  *     *     for  the  using  of  the  streets,  or  any  portion  thereof. 

*  *  *  for  any  purpose  other  than  such  as  ordinarily  and 
properly  belongs  to  the  public  from  the  dedication  thereof 
to  public  use ;  and  without  such  permission  in  writing  from 
said  Board,  no  person  shall  do  any  of  the  acts  in  this  Sec- 
tion enumerated.     *     *     *     " 

The  Board  of  Supervisors  of  this  City  and  County  adopted 
an  Ordinance  numbered  288,  approved  May  2,  1901,  as 
follows : 

"Section  i.  No  person,  company,  or  corporation  shall, 
in  any  manner  or  for  any  purpose,  break  up,  dig  up.  disturb, 
undermine,  or  dig  under,  or  cause  to  be  dug  up,  broken  up, 
disturbed,  undermined,  or  dug  under,  any  public  street, 
lane,  alley,  place,  or  court,  in  the  City  and  County  of  San 
Francisco,  without  a  permit  from  the  Board  of  Public 
Works. 

"Section  2.  Every  person,  company  or  corporation  vio- 
lating the  provisions  of  this  Ordinance  shall  be  deemed 
guilty  of  a  misdemeanor,  and.  upon  conviction  thereof, 
shall  be  punished  by  a  fine  not  exceeding  five  hundred 
($500)  dollars,  or  by  imprisonment  not  exceeding  six  (6) 
months,  or  by  both  such  fine  and  imprisonment. 

"Section  3.  All  Orders,  or  parts  of  Orders,  and  all  Ordi- 
nances, or  parts  of  Ordinances,  in  so  far  as  they  conflict 
with  the  provisions  of  this  Ordinance,  be  and  they  are 
hereby  repealed. 

"Section  4.  This  Ordinance  shall  take  effect  and  be  in 
force  from  and  after  its  passage." 

Serpentine  Road,  at  the  point  mentioned  in  your  letter, 
is  an  open,  public  street  and  comes  within  the  purview  of 
the  Section  o  fthe  Charter  quoted  above,  and  also  of  Ordi- 
nance No.  288,  and  it  will  be  seen  therefrom  that  before 
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you  can  prosecute  the  work  contemplated  by  you,  you  must 
apply  to  the  Board  of  Public  Works  for  permission  to  do  so. 
I  therefore  advise  3'^ou  that  you  cannot  continue  to  obtain 
rock  from  Serpentine  Avenue  without  first  applying  to  the 
Board  of  Public  AA^orks  for  a  permit  in  accordance  with 
said  Ordinance. 

Respectfully, 

PERCY  V.    LONG, 

City  Attorney. 
C.  N.  Wollenberg,  Superintendent, 

Relief  Home  for  Aged  and  Infirm. 


Geary  Street  Railroad. — Valid  for  Supervisors  to  Declare 
the  Necessity  of  a  Railroad  on  Market  Street  From 
Geary  Street  to  Water  Front. — There  Are  No  Insur- 
mountable Legal  Objections  to  Construction  of  Such 
a  Railroad. — Separate  Propositions,  One  Covering 
Market  Street,  and  One  Geary  Street,  May  Be  Sub- 
mitted to  the  Voters. 

San  Francisco,  Cal.,  October  4,  1909. 

Gentlemen:  By  Resolution  No.  4499  (New  Series)  you 
ask  for  an  opinion  upon  the  following  questions : 

"1.  In  instituting  proceedings  for  the  construction  of 
the  Geary  Street  Railroad,  would  it  be  valid  to  declare  that 
the  public  interest  demands  the  construction  of  a  street 
railroad  on  Market  street  from  Geary  to  the  Water  Front?" 

"2.  Are  there  any  insurmountable  legal  objections  to 
the  construction  of  such  railway?" 

"3.  Is  it  advisable,  and  would  it  be  legal,  to  submit 
separate  propositions  to  the  voters,  one  covering  Geary 
street  and  the  other  Market  street?" 
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Replying  to  your  inquiries  in  the  order  given,  I  submit 
the  following: 

First — The  declaration  of  public  necessity,  or  interest, 
is  a  declaration  of  fact,  which  is  conclusive  as  to  the  exist- 
ence of  such  public  necessity  or  interest.  Such  being  the 
case,  if  the  Board  of  Supervisors  determines  the  fact  to 
be  that  the  public  necessity  and  interest  demands  the  con- 
struction of  a  street  railway  on  Market  street  from  Geary 
street  to  the  Water  Front,  then  it  is  both  valid  and  proper 
that  your  Board  so  declare  such  public  necessity  and  inter- 
est preliminary  to  the  institution  of  proceedings  to  meet 
the  public  needs. 

Second — In  my  opinion,  there  are  no  insurmountable 
legal  objections  to  the  construction  of  such  railway.  It  is 
safe  to  assume  that  objections  will  be  interposed  to  the 
attempt  of  the  City  to  construct  and  operate  a  street  rail- 
way on  Market  street.  Such  objections  will  not  be  urged 
until  the  City  makes  the  attempt.  In  order  that  the  City 
may  assert  and  establish  its  rights  to  use  Market  street 
for  street  railway  purposes,  it  will  be  necessary  to  declare 
its  purpose  and  to  institute  proceedings  for  its  construction 
and  operation.  At  that  time  the  whole  matter  can  be  prop- 
erly brought  before  the  Courts  for  legal  and  final  determi- 
nation. 

Third — There  are  no  legal  objections  to  the  submission 
to  the  voters  of  two  separate  propositions — one  covering 
Geary  street  and  one  covering  Market  street. 

Respectfully, 

PERCY  V.    LONG, 

City  Attorney. 

Board  of  Supervisors. 
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Pensions  in  Fire  Department. — "Officers  and  Members" 
Entitled  to  Same  Defined.  Provisions  of  Charter,  Sec- 
tion 6,  Chapter  I,  Article  IX,,  Giving  Qualifications  for 
Firemen,  Etc.,  Apply  to  ALL  Persons  Appointed  in  the 
Department. — Civil  Service  Commission  May  Certify  to 
Fire  Commission,  Names  From,  a  GENERAL  List  of 
Eligible  Clerks,  Etc. 

San  Francisco,  Cal.,  October  4,  1909. 

Gentlemen :  You  request  an  answer  to  the  following 
interrogations : 

"First — Define  the  difference,  if  any,  between  the  terms 
member  and  employe  of  the  Fire  Department,  as  set  forth 
in  the  Charter.  That  is,  are  the  employes  of  the  Depart- 
ment, aside  from  the  uniform  force,  who  may  be  regularly 
appointed  to  their  respective  positions  in  such  manner  as 
prescribed  by  the  Charter,  entitled  to  all  the  benefits  and 
conditions  prescribed  in  Chapter  VII,  of  Article  IX,  of  the 
Charter?" 

"Second.  Do  the  provisions  of  Section  6,  of  Chapter  I, 
Article  IX,  of  the  Charter,  apply  to  all  persons  who  may 
be  regularly  appointed  to  positions  in  the  Department?" 

"Third.  Has  the  Civil  Service  Commission  the  right  to 
certify  the  names  of  eligibles  from  any  general  list  of  clerks, 
artisans,  or  laborers,  irrespective  of  the  provisions  of  Sec- 
tion 6,  of  Chapter  I,  Article  IX,  of  the  Charter,  for  appoint- 
ment in  this  Department,  or  must  the  Civil  Service  Com- 
mission, in  its  call  for  such  examinations,  specifically  desig- 
nate "For  positions  in  the  Fire  Department?" 

First — The  expression  "officers,  members  and  employes 
of  the  Fire  Department,"  is  used  frequently  throughout 
Article  IX,  of  the  Charter,  the  article  covering  the  Fire 
Department.  The  "officers  and  members"  of  the  Depart- 
ment are  enumerated  in  Chapter  VIII,  of  this  Article,  which 
reads  in  part  as  follows :     "The  officers  and  members  of 
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the  Fire  Department  shall  receive  annual  salaries  as  fol- 
lows." Then  comes  a  list  of  the  officers  and  members  of 
the  Department,  with  their  respective  salaries.  The  posi- 
tions named  in  this  Chapter  are  undoubtedly  "officers  and 
members"  of  the  Department,  and  it  is  safe  to  say  that 
none  of  those  so  enumerated  are  "employes."  For  the  pur- 
pose of  this  opinion  it  is  not  necessary  to  distinguish  be- 
tween an  "officer"  and  a  "member  of  the  Department." 
The  word  "officer"  was  probably  used  out  of  an  abundance 
of  caution  to  include,  with  "members"  and  "employes,"  all 
persons  in  the  Department.  Strictly  speaking,  all  persons 
in  the  Department  are  employes."  But  the  Charter  has 
used  the  words  distinctively,  and  from  a  reading  of  the 
whole  article  it  would  appear  that  those  who  are  enumer- 
ated in  Chapter  VIII  as  "officers  and  members  of  the 
Department"  are  those  referred  to  in  Chapter  VII,  grant- 
ing pensions  to  "any  officer  or  member  of  the  Department," 
and  that  those  not  so  mentioned  are  the  "employes." 

Second— Section  6,  of  Chapter  I,  of  Article  IX,  of  the 
Charter,  reads  as  follows : 

"All  persons  appointed  to  positions  in  the  Department 
must  be  citizens  of  the  United  States,  not  less  than  21  nor 
more  than  35  years  of  age,  of  good  character  for  honesty 
and  sobriety,  able  to  read  and  write  the  English  language, 
residents  of  the  City  and  County  at  least  five  years  next 
preceding  the  date  of  their  appointment,  must  pass  a  medi- 
cal examination  under  such  rules  and  regulations  as  may 
be  prescribed  by  the  Commissioners,  and  upon  such  exami- 
nation be  found  in  sound  bodily  health." 

The  expression  "All  persons  appointed  to  positions  in 
the  Department"  is  broad  enough  to  apply  to  all  persons 
appointed  in  the  Department.  It  is  difficult  to  conceive  of 
words  which  would  be  more  comprehensive.  Words  must 
be  taken  in  their  ordinary  and  accepted  meaning,  and  when 
the  Charter  says  "all  persons,"  it  means  all  persons,  and  not 
some  persons. 
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Third — The  duty  of  determining  the  qualifications  of 
Civil  Service  applicants  is  imposed,  in  the  first  instance, 
upon  the  Civil  Service  Commission.  This  determination 
having  been  made  and  the  applicant  placed  upon  the  eligible 
list,  the  appointing  power  cannot  question  the  eligibility. 
However,  if,  during  the  probationary  period,  any  reason 
appears  to  the  appointing  officer  or  Board  why  the  appointee 
will  not  make  a  satisfactory  employe,  he  may  be  removed 
without  trial  and  without  charges,  as  provided  by  Article 
XIII,  of  the  Charter.  Such  being  the  case,  there  can  be 
no  objection  to  the  creation  of  a  general  list  of  clerks, 
artisans,  or  laborers,  provided  the  examinations  are  broad 
enough  to  cover  the  duties  contemplates  by  all  the  Depart- 
ments requiring  certifications.  It  follows  that  it  is  not 
necessary  for  the  Civil  Service  Commission  to  hold  separ- 
ate examinations  and  maintain  separate  lists  of  clerks, 
artisans  or  laborers  for  the  Fire  Department,  if,  as  a  matter 
of  fact,  the  general  examinations  were  broad  enough  to 
determine  the  eligibility  of  the  applicants  in  accordance 
with  the  provisions  of  Section  6.  above  quoted.  This  sec- 
tion requires  the  Fire  Commissioners  to  hold  an  additional 
examination  to  determine  the  physical  fitness  of  the  person 
certified,  and  no  person  is  entitled  to  appointment  in  the 
Fire  Department  until  such  examination  has  been  held. 

This  section,  taken  with  the  power  of  your  Board  to 
require  three  names  to  be  certified  for  such  appointment, 
and  to  dismiss  without  trial  during  the  probationary  period, 
is  full  enough  to  protect  your  Department  from  the  en- 
forced appointment  of  those  who  are  incompetent  and 
physically  unsound. 

Respectfully, 

PERCY   V.   LONG, 

City  Attorney. 

Fire  Commissioners. 
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Police  Court  Reporters  Are  Entitled  Only  to  the  Compen- 
sation Fixed  by  the  Charter. 

San  Francisco,  Cal.,  October  4,  1909. 

Sir:  I  am  in  receipt  of  your  communication  of  Septem- 
ber 27th,  which  reads  as  follows: 

"The  last  Legislature  amended  Section  870  of  the  Penal 
Code,  providing  for  the  payment  of  transcript  of  testimony 
furnished  the  defendant  in  Police  Court  trials.  The  sten- 
ographers in  the  Police  Courts  are  salaried  officials  under 
the  Charter  and  their  duties  are  prescribed.  Can  these 
officials  draw  extra  compensation  for  this  service?" 

The  Section  of  the  Penal  Code  referred  to  reads  as  fol- 
lows : 

"The  Magistrate,  or  his  Clerk,  must  keep  the  depositions 
taken  on  the  information,  or  the  examination,  until  they 
are  returned  to  the  proper  court ;  and  must  not  permit 
them  to  be  examined  or  copied  by  any  person  except  a 
Judge  of  a  Court  having  jurisdiction  of  the  ofifense,  or 
authorized  to  issue  writs  of  habeas  corpus,  the  Attorney- 
General,  District-Attorney,  or  other  prosecuting  attorney, 
and  the  defendant  and  his  counsel ;  provided,  however,  upon 
demand  by  defendant  or  his  attorney  the  Magistrate  must 
order  a  transcript  of  the  depositions  taken  on  the  informa- 
tion, or  on  the  examination,  to  be  immediately  furnished 
said  defendant  or  his  attorney,  after  the  committment  of 
said  defendant,  as  provided  by  Sections  876  and  877,  of  this 
Code,  and  the  Reporter  so  furnishing  said  deposition  as 
aforesaid  shall  receive  compensation  and  be  paid  by  the 
County  for  the  same,  as  provided  by  Subdivision  6  of  Sec- 
tion 869,  of  this  Code." 

Section  11,  of  Chapter  VIII,  of  Article  V,  of  the  Charter, 
reads  as  follows : 

"The  Police  Judges  may  appoint  not  more  than  two  com- 
petent stenographers,  who  shall  attend  the  sessions  of  the 
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Court  and  take  notes  of  all  preliminary  examinations  made 
at  the  sessions,  and  transcribe  into  typewritten  long  hand 
all  evidence  taken  by  either  of  them,  where  the  parties 
charged  have  been  held  for  trial,  and  deliver  one  copy  of 
the  same  to  the  Clerk  and  one  copy  to  the  District  Attorney. 
Each  of  such  stenographers  shall  be  paid  for  all  his  services, 
including  transcription  and  all  stationery  used  by  him,  an 
annual  salary  of  twenty-four  hunded  dollars." 

The  question  now  presents  itself  whether  the  Penal  Code 
or  the  Charter  controls  as  to  the  compensation  of  sten- 
ographers of  the  Police  Courts.  In  view  of  the  positive 
declaration  of  the  Constitution,  as  contained  in  Section  8, 
of  Article  XI,  and  the  interpretation  of  that  Section  by  the 
Superior  Court  in  the  case  of  Elder  vs.  McDougald  (145 
Cal.,  740),  there  seems  little  cause  to  question  the  validity 
of  the  Charter  provision  fixing  the  compensation  of  Police 
Court  stenographers. 

Chief  Justice  Beatty,  in  his  concurring  opinion  in  the 
Elder  case,  said: 

"As  to  the  competency  of  a  municipal  Charter  to  regu- 
late the  compensation  of  municipal  officers  for  the  perform- 
ance of  all  duties,  including  those  devolving  upon  them 
under  the  general  laws  of  the  State,  in  the  case  of  Matter 
of  Dodge  (135  Cal.,  512)  is  conclusive.  In  that  case  it 
was  not  only  held  that  the  compensation  of  the  Assessor, 
payable  out  of  the  municipal  treasury,  could  be  fixed  by 
the  City  Charter,  it  was  even  held  that  a  compensation 
allowed  him  by  the  general  law  out  of  the  State  funds  for 
services  rendered  exclusively  for  the  benefit  of  the  State 
revenue,  could  be  taken  away  and  covered  into  the  local 
treasury  for  the  benefit  of  the  Municipal  Salary  Fund.  So 
long  as  that  decision  stands,  the  right  of  freeholders  to  fix 
the  compensation  of  municipal  officers  cannot  be  questioned. 
The  stenographer  appointed  to  report  the  proceedings  at 
a  felony  examination  is  an  officer — he  must  qualify  by 
taking  the  oath  of  office — and  in  a  consolidated  City  and 
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County  he  is  a  municipal  officer,  and  his  compensation  for 
all  duties  is  subject,  like  that  of  the  Police  Judge,  to  regu- 
lation by  the  Charter." 

In  my  judgment  this  opinion  is  conclusive.  You  are 
accordingly  advised  that  stenographers  of  the  Police  Courts 
of  this  City  and  County  are  entitled  to  the  salary  fixed  by 
the  Charter  only. 

Respectfully, 

PERCY   V.    LONG, 

City  Attorney. 
The  Treasurer. 


Vaccination  Necessary  Before  Pupils  Can  Attend  Public 
Schools,  Unless  After  Due  Diligence  Successful  Vac- 
cination Is  Impossible. 

San  Francisco,  Cal.,  October  5,  1909. 

Gentlemen :  I  am  in  receipt  of  yours  of  September  28th, 
as  follows : 

"The  Board  of  Education  would  like  advice  from  you 
as  to  the  power  of  this  Board  and  the  power  of  the  Board 
of  Health,  regarding  the  admission  and  exclusion  of  pupils 
from  the  public  schools,  because  of  non-vaccination." 

"The  case  before  us  is  this :  Margaret  Ronan,  a  pupil,  has 
been  sent  home  because  not  vaccinated.  The  Health  Offi- 
cer says  that  he  must,  under  the  law,  require  that  she  be 
vaccinated.  The  family  physician  holds  that  her  condition 
is  such  that  vaccination  is  dangerous." 

Opinion. 

Section  i  of  Act  No.  2840,  of  the  Legislature  of  the  State 
of  California,  approved  February  20,  1889  (Statutes  1889, 
page  ^2),  provides  as  follows: 
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"Section  i.  The  Trustees  of  the  several  common-school 
districts  in  this  State,  and  Boards  of  common-school  gov- 
ernment in  the  several  cities  and  towns,  are  directed  to 
exclude  from  the  benefits  of  the  common  schools  therein 
any  child  or  any  person  who  has  not  been  vaccinated,  until 
such  time  when  said  child  or  person  shall  be  successfully 
vaccinated ;  provided,  that  any  practicing  and  licensed  phy- 
sician may  certify  that  the  child  or  person  has  used  due 
diligence  and  cannot  be  vaccinated  so  as  to  produce  a  suc- 
cessful vaccination,  whereupon  such  child  or  person  shall  be 
excepted  from  the  operation  of  this  Act." 

The  language  "Boards  of  common-school  government  in 
the  several  cities,"  includes  the  Board  of  Education  of  the 
City  and  County  of  San  Francisco.  Your  Board,  therefore, 
is  directed  under  this  law  to  exclude  from  the  benefits  of  the 
common  schools  of  this  City  any  child  or  person  who  has 
not  been  vaccinated  until  such  time  as  such  child  or  person 
shall  be  successfully  vaccinated,  or  until  it  is  made  to 
appear,  as  provided  in  the  said  law,  that  said  child  or  person 
cannot  be  so  successfully  vaccinated.  This  law  has  been 
upheld  in  two  cases  by  the  Supreme  Court  of  the  State  of 
California  as  being  constitutional  and  valid,  to  wit,  Abeel  vs. 
Clark  (84  Cal..  page  226)  and  French  vs.  Davidson  (143  Cal., 
658).  The  first  of  the  above  cases  was  in  Santa  Cruz  and  the 
second  in  San  Diego,  and  in  each  case  it  was  held  that  the 
petitioners  were  not  entitled  to  a  writ  of  mandamus  com- 
pelling their  admission  to  the  public  schools,  without  their 
meeting  the  requirements  of  the  Statute. 

You  are  therefore  advised  that  your  Board' has  the  power 
to  refuse  admission  to  the  pupils  of  the  public  schools  of 
this  City  because  of  non-vaccination,  when  these  pupils  fail 
to  comply  with  the  requirements  of  this  Statute.  It  must, 
however,  be  borne  in  mind,  that  if  any  practicing  and  li- 
censed physician  certifies  that  a  child  or  person  has  used 
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due  diligence,  and  cannot  be  vaccinated  so  as  to  produce  a 
successful  vaccination,  then  your  Board  would  be  bound  to 
make  an  exception  in  such  cases. 

Respectfully. 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Education, 


Residence  Within  City  for  One  Year  Does  Not  Depend 
Upon  Actual  Presence  Heie,  to  Meet  Civil  Service  Rule 
of  Residence,  for  Applicants  for  Positions. 

San  Francisco,  Cal.,  October  7,  1909. 
Gentlemen :  Under  date  of  October  5th  you  ask  to  be 
advised  whether  Horace  W.  Kephart  is  entitled  to  appoint- 
ment to  the  position  of  stenographer-typewriter  by  your 
Board.  From  the  facts  given  in  your  communication  it 
appears  that  Kephart  came  to  this  City  from  the  State  of 
Pennsylvania  in  October.  1907;  he  remained  here  until  April, 
1908,  when  he  went  to  Arizona,  returning  in  November, 
1908,  and  remaining  in  San  Francisco  continuously  there- 
after. On  the  15th  day  of  May,  1909,  he  participated  in  an 
examination  for  the  position  of  stenographer-typewriter  in 
the  classified  Civil  Service  of  this  City  and  County.  The 
question  is  whether  his  residence  sufficiently  complies  with 
the  requirements  of  Rule  i,  Section  i  of  the  Civil  Service 
Commission,  which  reads  as  follows: 

"Applicants  must  be  citizens  of  the  United  States  at  least 
twenty-one  years  of  age.  actual  residents  of  San  Francisco, 
and  must  have  so  resided  for  at  least  one  year  next  pre- 
ceding the  date  of  examination." 

The  question  of  residence  is  one  of  intention.  There  is 
nothing  in  the  facts  stated  by  you  which  show  a  failure  to 
acquire  or  continue  a  residence  in  this  City  and  County. 
For  this  purpose  it  is  not  necessary  that  a  person  actually 
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remain  within  the  City  and  County  for  the  period  of  a  year. 
If  he  acquired  a  residence  when  he  came  to  San  Francisco 
in  1907,  that  residence  continued  up  to  the  present  time 
unless  he  voluntarily  relinquished  and  abandoned  it. 

You  state  that  at  the  time  of  the  examination  in  May, 
1909,  the  applicant  filed  an  aflfidavit  stating  that  he  had 
continuously  resided  in  San  Francisco  for  the  year  last 
preceding  his  application.  This  shows  his  intention  as  to 
residence  and  you  have  nothing  from  which  to  reach  a 
different  conclusion. 

You  are  accordingly  advised  that  from  the  facts  stated 
the  applicant  is  entitled  to  the  appointment. 

Respectfully, 

PERCY  V.  LONG, 

Board  of  Public  Works.  Citv  Attorney. 


Superintendent  of  Schools  Entitled  to  Actual  and  Neces- 
sary Traveling  Expenses. 

San  Francisco,  Cal.,  October  6,  1909. 

Sir:  You  inquire  whether  if  you,  as  Superintendent  of 
Schools  of  this  City  and  County,  should  contract  traveling 
expenses  in  the  discharge  of  your  oflf^cial  duties,  i.  e.,  in 
visiting  and  examining  the  various  schools  of  the  City  and 
County,  the  demand  for  same  should  be  presented  and 
allowed  by  the  Supervisors  out  of  the  General  Fund  of  this 
City  and  County. 

Section  1552  of  the  Political  Code  as  amended  April  14, 
1909,  reads  as  follows : 

"Each  County  Superintendent  shall  receive  his  actual  and 
necessary  traveling  expenses,  said  expenses  to  be  allowed 
by  the  Board  of  Supervisors  and  to  be  paid  out  of  the 
County  General  Fund,  provided,  that  this  amount  shall  not 
exceed  ten  dollars  per  district  per  annum.    Provided  further, 
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that  in  any  City  and  County  each  one  thousand  school 
census  children  as  shown  by  the  last  school  census  shall  be 
considered  equal  to  one  school  district." 

There  seems  to  be  no  ambiguity  about  this  Section  and 
no  reason  why  there  should  be  any  question  about  its 
operation.  There  can  be  no  doubt  that  the  Legislature  has 
the  power  to  so  legislate,  and,  having  exercised  such  power, 
it  is  incumbent  upon  the  proper  officers  to  exercise  the  duty 
thus  imposed. 

You  are  accordingly  advised  that  your  demands  for 
actual  and  necessary  traveling  expenses  in  the  performance 
of  your  duties  as  Superintendent  of  Schools  are  legal  de- 
mands against  the  General  Fund  of  the  City  and  County, 
and,  when  presented,  must  be  approved  by  the  Board  of 
Supervisors. 

Respectfully, 

PERCY  V.  LONG, 

Superintendent  of  Schools.  City  Attorney. 


Bids  Cannot  Be  Altered  After  the  Return  and  Opening 
Thereof  on  the  Return  Day. — Though  Charter  Does 
Not  Outline  a  Procedure  for  Bids,  If  Bids  Are  Called 
for,  Lowest  Bidder  Must  Be  Successful. — Bids  May  Be 
Made  in  Separate  or  in  Bulk,  If  Call  So  Stated. 

San  Francisco,  Cal.,  October  i8,  1909. 

Gentlemen :  In  reply  to  yours  of  the  8th  and  i6th  inst., 
I  understand  that  you  desire  my  advise  upon  the  following 
state  of  facts : 

Your  Commission  advertised  for  proposals  to  furnish  and 
equip  gymnasiums,  as  follows  : 

"Notice  is  hereby  given  that  on  Monday,  September  20, 
1909,  on  the  hour  of  ten  o'clock  a.  m.,  the  Playground  Com- 
mission will  receive  sealed  proposals  to  furnish  and  eauip, 
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in  separate  or  bulk  as  determined  by  the  said  Commission, 
later,  an  outdoor  gymnasium  of  clear  hot  galvanized  pipe 
and  fittings,  for  two  or  more  playgrounds,  as  per  plans  and 
specifications,  copies  of  which  can  be  had  upon  application, 
and  making  a  deposit  to  cover  the  same,  at  the  office  of  the 
Secretary  of  the  Playground  Commission,  corner  of  Pine 
and  Larkin  streets.  A  certified  check  must  accompany  all 
bids,  said  check  to  be  drawn  on  a  reputable  bank.'" 

At  the  time  specified  in  the  advertisement  several  bids 
were  received,  and  one  for  a  portion  of  the  work  only.  This 
one  for  a  portion  was  the  lowest  bid  submitted  on  that  part 
of  the  desired  work,  and  an  award  was  at  the  time  made  to 
that  bidder  for  what  he  thus  bid  on.  A  week  later,  and 
after  all  the  bids  had  been  opened  and  inspected,  the  afore- 
said bidder  submitted  a  supplemental  bid  to  one  of  the 
Commissioners  only,  in  which  he  bid  on  all  the  w^ork.  at  a 
figure  lower  than  that  of  any  of  the  other  bids  which  had 
been  received. 

You  wish  to  be  advised  as  to  whether  this  supplemental 
bid  can  be  accepted,  in  preference  to  the  lowest  bid  for  the 
whole  job  which  was  submitted  by  another  bidder,  and  also 
whether  your  Commission  was  warranted  in  the  first  place 
in  awarding  the  contract  to  the  party  who  bid  on  a  portion 
of  the  work  only. 

Opinion. 

In  the  first  place  I  can  find  nothing  in  the  Charter  which 
directly  gives  your  Commission  power  to  invite  bids  for 
contracts,  and  award  such  contracts  upon  considering  these 
bids,  as  we  find  given  to  the  Board  of  Supervisors  in  Sec- 
tion I,  Chapter  III,  Article  II,  and  to  the  Board  of  Public 
Works  in  Section  14,  Chapter  I,  Article  VI  of  the  Charter. 

I  assume  that  you  have  acted  under  the  implied  powers 
conferred  upon  your  Commission  by  Section  5,  Article  XlVa 
of  the  Charter: 
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"The  Commissioners  shall  have  complete  and  exclusive 
control,  management  and  direction  of  the  aforesaid  play- 
grounds and  recreation  centers,  and  the  exclusive  right  to 
erect  and  to  superintend  the  erection  of  buildings  and  struc- 
tures hereon,  and  to  that  end  they  may  employ  superin- 
tendents, surveyors,  engineers,  laborers  and  other  employes 
and  assistants,  and  prescribe  and  fix  their  duties,  authority 
and  compensation.  They  shall  have  the  exclusive  manage- 
ment and  disbursement  of  all  funds  legally  appropriated  or 
received  from  any  source  for  the  support  and  equipment  of 
the  aforesaid  playgrounds  and  recreation  centers     *     *     *." 

x^nd  by  Section  lo: 

"The  Supervisors  shall,  for  the  purchase,  development, 
equipment  and  maintenance  of  the  aforesaid  playgrounds 
and  recreation  centers,  annually  appropriate  to  the  Play- 
ground Commissioners  at  the  time  of  making  the  budget 
such  amount  as  may  in  their  judgment  be  necessary  or 
proper,  and  the  funds  so  appropriated  shall  be  credited  to 
the  Playground  Fund  of  the  General  Fund,  and  the  Play- 
ground Commissioners  shall  have  the  exclusive  management 
and  disbursement  of  the  same     *     *     *." 

I  do  not  consider  it  necessary  to  decide  that  under  this 
language  giving  your  Commission  "complete  and  exclusive 
control  *  *  ""  and  the  exclusive  right  to  erect  and 
superintend  the  erection  of  buildings  and  structures,  etc., 
etc." — that  there  is  an  implied  power  to  contract  as  you 
contemplate  doing  by  advertising  for  bids,  etc.  For,  it 
would  seem  clear,  that  even  though  there  is  no  such  power 
of  following  such  a  procedure,  that,  nevertheless,  this  pro- 
cedure having  been  adopted,  and  bids  received  and  opened, 
that  then  your  Commission  cannot. 

First — Award  the  contract  to  any  bidder  other  than  the 
lowest  bidder  who  has  met  the  requirements  of  the  adver- 
tisement and  specifications,  assuming,  of  course,  that  he  is 
a  responsible  party  and  that  no  legal  grounds  for  refusing 
to  contract  with  him  exist ;  and. 
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Second — Your  Commission  cannot  allow  any  bidder  to 
alter  his  bid  in  any  way,  after  the  bids  have  been  opened. 

In  the  case  of  Riehl  vs.  City  of  San  Jose  (loi  Cal.,  442)  the 
Charter  of  the  City  of  San  Jose  did  not  contain  any  pro- 
visions requiring  the  awarding  of  contracts  for  lighting  of 
the  streets  to  the  lowest  bidder.  But,  nevertheless,  bids 
were  so  called  for,  and  a  contract  awarded  to  one  not  the 
lowest  bidder,  and  the  lowest  bidder  failed  to  bid  on  all 
the  required  lighting.  The  action  was  brought  by  the  presi- 
dent of  the  lowest  bidding  company  to  set  aside  the  con- 
tract— and  the  theory  of  the  action  was  that,  though  the 
Charter  did  not  require  bidding,  still,  as  bids  were  called 
for,  it  was  illegal  to  let  the  contract  to  one  who  bids  higher 
than  another  for  the  same  kind  of  work.  The  Court  fol- 
lowed the  findings  of  the  trial  Court  to  the  effect  that  such 
were  not  the  facts  in  the  case,  but  that  the  successful  bidder 
had  offered  more  services  than  the  other." 

At  page  444 : 

"The  services  to  be  rendered  and  the  material  furnished 
by  the  opposing  bidders  not  covering  the  same  ground,  a 
great  portion  of  Appellant's  argument  necessarily  falls,  for 
it  is  based  upon  the  assumption  of  the  existence  of  a  con- 
trary state  of  facts." 

Hence,  by  implication,  the  Court  holds  that  even  though 
the  Charter  did  not  require  competitive  bids,  that  if  they  are 
called  for,  and  a  lower  bidder  is  unjustly  deprived  of  the 
contract,  the  contract  with  the  higher  bidder  may  be  set 
aside.  And  also,  the  Court  recognizes  that  the  lowest  proper 
bid  should  be  recognized  by  the  City.  And,  so,  under  the 
facts  presented  for  my  consideration,  it  would  logically 
follow  from  the  principle  laid  down  in  the  Riehl  case,  that 
bids  having  been  called  for,  the  lowest  proper  bidder  should 
be  the  successful  one,  and  that  the  same  rules  should  apply 
to  the  awarding  of  such  a  contract  as  apply  when  the  Char- 
ter requires  advertisements  for  bids. 

In  the  case  of  City  of  Chicago  et  al.  vs  Mohr,  74  N.  E., 
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1056  (Illinois),  specifications  under  which  bids  were  re- 
ceived for  the  construction  of  a  pumping  station  for  a  City, 
provided  that  the  plant  was  to  consist  of  six  boilers;  the 
Act  of  the  Commissioner  in  permitting  the  lowest  bidder  to 
change  his  bid  after  the  bids  had  been  opened,  so  as  to 
provide  for  the  six  purifiers,  instead  of  three,  and  to  change 
the  time  for  completion  of  the  work,  was  unauthorized,  and 
hence  equity  had  jurisdiction,  at  the  suit  of  a  taxpayer  of  the 
City  and  water-rate  payer,  to  enjoin  the  execution  of  a 
contract  by  the  City  with  such  bidder. 

What  has  been  so  far  stated  applies  only  to  the  second 
bid  received  from  the  party  who  was  the  original  lowest 
bidder,  but  who  did  not  in  his  first  bid  include  all  the  articles 
which  he  might  have  included.  It  must  be  noted,  however, 
that  the  advertisement  referred  to  in  yours  of  the  8th  inst. 
states  that  "notice  is  hereby  given  that  on  Monday,  Sep- 
tember 20,  1909,  on  the  hour  of  ten  o'clock  a.  m.,  the  Play- 
ground Commission  will  receive  sealed  proposals  to  furnish 
and  equip,  in  separate  or  bulk,  as  determined  by  the  said 
Commission  later,  etc.,  etc."  This  would  seem  to  mean 
that  the  Commission  expressly  reserved  the  right  to  award 
a  contract  to  one  bidder  for  all  the  work,  or  to  different 
bidders,  each  being  awarded  a  diflFerent  portion  of  the  work. 
So  long  as  this  discretion  is  reasonably  exercised  the  Com- 
mission would  doubtless  have  power  to  award  the  contract 
for  the  portion  of  the  work  first  bid  on  by  the  low  bidder, 
who  subsequently  put  in  a  second  bid.  His  first  bid.  if  the 
lowest  bid  on  the  particular  item  bid  on,  could  have  been 
accepted  by  the  Commission,  if  it  decided  to  award  contracts 
"in  separate"  instead  of  "in  bulk." 

You  are  therefore  advised  that  your  Commission  may  not 
consider  this  supplemental  bid,  but  that  you  were  warranted 
in  awarding  as  you  did  a  contract  for  a  part  of  the  work,  on 
the  original  bid  regularly  submitted. 

Respectfully, 

PERCY  V.  LONG, 

Pla3'ground  Commission.  City  Attorney. 
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Pole  Signs,  Under  Class  4,  Section  2,  Ordinance  No,  548, 
May  Rest  on  the  Sidewalk,  but  Must  Be  Attached  to 
the  Building. 

San  Francisco,  Cal.,  October  30.  1909. 

Gentlemen:  I  am  in  receipt  of  your  favor  of  the  nth 
inst.,  as  follows : 

"I  am  directed  by  the  President  of  the  Board  of  Public 
Works  to  request  an  opinion  from  your  office  relative  to  the 
maintenance  of  street  signs  as  provided  by  Class  4  of  Sec- 
tion 2,  Ordinance  Xo.  548  of  the  Board  of  Supervisors,  regu- 
lating the  placing  and  maintenance  of  "pole  signs,"  as 
follows : 

"i.  Is  it  required  that  these  pole  signs  shall  be  attached 
to  the  buildings? 

''2.  Is  it  required  that  these  pole  signs  be  suspended 
from  the  buildings? 

"3.  Are  these  pole  signs  allowed  to  rest  upon  the  side- 
walks?" 

Ordinance  Xo.  548  of  the  City  and  County  of  San  Fran- 
cisco has  the  following  title  : 

"Providing  for  and  Regulating  the  Use  of  Signs,  Trans- 
parencies, Advertisements,  Bulletin  Boards  and  Clocks 
Upon  or  Projecting  Over  Streets  and  Sidewalks  Within  the 
City  and  County  of  San  Francisco,  and  Fixing  Penalties  for 
the  Violation  Thereof." 

Section  2  of  said  Ordinance  is  entitled  "Signs  Projecting 
from  Buildings,"  and  opens :  "It  shall  be  unlawful  for  any 
person,  company  or  corporation  hereafter  to  place  or  main- 
tain or  attach  to  any  building  or  premises  any  sign,  adver- 
tisement, transparency  or  bulletin  board  which  shall  project 
over  or  upon  the  sidewalk,  except  such  as  are  embraced 
within   the   following  ten   classes:"     And   then   follow  ten 
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classes  described  in  detail,  an  examination  of  which  shows 
that  in  six  classes,  to  wit,  Classes  i,  2,  3,  4,  7  and  10,  the 
purpose  of  the  Ordinance  is  to  limit  the  distance  at  which 
such  signs  must  be  erected  from  the  front  property  line  of 
buildings,  while  in  the  remaining  four  classes,  5,  6,  8  and  9, 
the  purpose  is  not  only  to  limit  this  distance,  but  in  addi- 
tion, to  prescribe  the  height  at  which  these  signs  must  be 
built  above  the  sidewalks. 

The  title  to  Section  2,  "Signs  Projecting  from  Buildings," 
and  the  use  of  the  introductory  language  in  said  Section, 
"or  attach  to  any  building  or  premises  any  sign,  etc.,"  seems 
clearly  to  indicate  that  "Class  4,"  of  which  you  inquire  and 
which  reads :  "Pole  signs,  free  from  any  separate  signs 
attached  thereto,  and  not  projecting  over  the  sidewalk  from 
the  building  more  than  twelve  (12)  inches,"  might  be  read 
by  rearranging  its  words  as  follows :  "Pole  signs,  free  from 
any  separate  signs  attached  thereto,  and  not  projecting  from 
the  building  over  the  sidewalk  more  than  twelve  (12) 
inches."  That  is,  it  is  clearly  contemplated  that  the  "pole 
sign"  "projects  from  the  building"  as  the  title  to  Section  2 
has  it,  and  that  this  sign  will  be  "attached"  to  the  building, 
as  described  in  the  introduction  to  this  Section  2. 

Class  4  is  one  of  the  six  classes  that  deals  Avith  the  position 
of  the  sign  with  reference  to  the  front  property  line  of  the 
building,  and  I  am  of  the  opinion  that  these  pole  signs 
mentioned  in  Class  4  must  be  attached  to  the  building. 

But  I  can  find  nothing  in  the  Ordinance  that  prohibits 
these  signs  from  resting  on  the  sidewalks. 

The  title  to  Ordinance  No.  548  provides  for  signs,  etc., 
"upon  or  projecting  over  streets  and  sidewalks,"  and  Sec- 
tion 2  deals  generally  with  signs,  etc.,  "which  shall  project 
over  or  upon  the  sidewalk." 

Of  the  ten  classes  that  follow,  of  course,  in  the  four  that 
prescribe  a  minimum  height  for  the  signs  above  the  side- 
walk, they  could  not  rest  upon  the  sidewalk,  but  in  the  case 
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of  the  other  six  classes,  of  which  Class  4  is  one.  there  is 
nothing  indicating  that  the  signs  cannot  rest  upon  the  side- 
walk. The  only  purpose  is  to  limit  the  distance  at  which 
these  signs  may  be  placed  from  the  front  property  line  of 
the  buildings  and  this  purpose  is  not  affected  by  a  sign 
being  built  to  rest  upon  the  sidewalk. 

Class  4  reads  :  "Pole  signs  *  *  *  not  projecting  over 
the  sidewalk  from  the  building  more  than  twelve  inches." 
Can  it  be  said  that  the  language  "over  the  sidewalk"  means 
that  the  sign  must  not  rest  on  the  sidewalk?  If  so.  a  sign 
built  one-thousandth  of  an  inch  "over  the  sidewalk"  would 
meet  the  requirement,  while  one  dropped  this  insignificant 
distance  would  not,  leading  to  an  absurdity.  The  word 
"over"  should  be  read  as  "over  or  upon,"  which  is  the 
language  of  the  general  title  to  the  Ordinance  and  of  the 
introductory  language  in  Section  2  thereof. 

I  therefore  advise  you : 

1.  It  is  required  that  these  pole  signs  shall  be  attached 
to  buildings,  but  they  do  not  have  to  be  solely  supported  by 
the  buildings.  They  may  receive  support  from  the  side- 
walk. 

2.  If  by  "suspended"  you  mean  "clear  of  any  contact 
with  the  sidewalk,  and  supported  wholly  by  the  building," 
it  is  not  required  that  these  pole  signs  be  "suspended"  from 
the  buildings. 

3.  The  pole  signs  are  allowed  to  rest  upon  the  sidewalks. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Public  Works. 
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Public  Nuisances  May  Be  Abated  by  Board  of  Health 
Without  Personal  Service,  but  Not  Under  Ordinance 
No.  501. 

San  Francisco,  Cal.,  November  4,  1909. 

Gentlemen  :    I  am  in  receipt  of  yours  as  follows : 

"Have  to  request  that  you  render  an  opinion  as  to  the 
right  of  the  Board  of  Health  to  proceed  with  condemnation 
action  on  insanitary  premises  wherein  it  is  impossible  to 
make  service  upon  the  occupant,  lessee,  agent  or  owner  as 
provided  in  Section  3,  Ordinance  501  :  copy  of  said  Section 
herewith  attached." 

Opinion. 

Ordinance  No.  501  is  a  special  Ordinance  giving  certain 
definite  powers  to  the  Board  of  Health  in  the  abatement  of 
nuisances  and  it  is  of  course  necessary  that  the  procedure 
described  in  this  Ordinance  be  followed.  The  Ordinance 
requires  a  copy  of  any  complaint  filed  by  the  Health  Officer 
with  the  Board  of  Health,  complaining  of  a  building  as  being 
insanitary,  "to  be  served  personally  upon  the  owner  of  said 
structure,  building  or  part  thereof  complained  of,  or  his 
agent,  or  the  lessee  or  the  occupant  thereof."  Also — a  like 
personal  service  of  "a  notice  of  the  time  and  place  set  for 
the  hearing"  of  said  complaint,  is  required.  It  would  there- 
fore be  necessary  for  personal  service  to  be  made  on  the 
owner,  or  his  agent,  or  the  lessee,  or  the  occupant  of  the 
property  before  the  nuisance  could  be  abated  under  this 
Ordinance. 

However,  Section  3494  of  the  Civil  Code  of  California 
reads : 

"A  public  nuisance  may  be  abated  by  any  public  body  or 
officer  authorized  thereto  by  law," 
and  we  find  in  the  Charter  of  the  City  and  County  of  San 
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Francisco,  Section  3,  Article  X,  that  the  Board  of  Health 
"may  determine  the  nature  and  character  of  nuisances  and 
provide  for  their  abatement." 

Your  Board  can,  without  doubt,  under  this  authority  pro- 
vide means  for  the  abatement  of  public  nuisances  when 
personal  service  is  impossible. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Health. 


Confectionery  Stores  Serving  Hot  Drinks  With  Cakes,  Etc, 
Are  Subject  to  License  Tax. 

San  Francisco,  Cal.,  November  5.  1909. 

Sir:  You  ask  whether  the  confectionery  stores  serving 
hot  drinks  with  cakes  or  sandwiches,  etc.,  are  subject  to 
Ordinance  No.  1677  as  "places  of  refreshment,"  or  whether 
they  are  exempted  by  Sub.  15,  Section  i,  Chapter  H,  Article 
n  of  the  Charter. 

Opinion. 

Subdivision  15,  Section  i.  Chapter  H,  Article  H  of  the 
Charter  gives  the  Board  of  Supervisors  power: 

"To  impose  license  taxes  and  to  provide  for  the  collection 
thereof:  but  no  license  taxes  shall  be  imposed  upon  any 
person  who,  at  any  fixed  place  of  business  in  the  City  and 
County,  sells  or  manufactures  goods,  wares  or  merchan- 
dise, except  such  as  require  permits  from  the  Board  of 
Police  Commissioners  as  provided  in  this  Charter." 

Ordinance  No.  1677  of  the  Board  of  Supervisors  provides : 

"Section  i. — Owners,  agents,  managers  or  keepers  of 
hotels,  or  boarding  houses,  or  lodging  houses,  or  tenement 
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houses,  or  apartment  houses,  or  restaurants,  or  places  of 
refreshment,  or  persons  engaged  as  caterers,  shall  pay  a 
license  as  follows :     *     '^     '"  " 

In  the  first  place  it  would  seem  certain  that  confectionery 
stores  serving  hot  drinks  with  cakes  or  sandwiches,  etc., 
are  either  such  "places  of  refreshment"  or  "restaurants"  as 
are  included  within  the  above  Ordinance  No.  1677.  They 
are  similar  to  restaurants,  which  are  mentioned  immediately 
before  "places  of  refreshment"  in  the  Ordinance.  The  only 
question,  then,  is  whether  this  Ordinance  is  in  conflict  with 
the  above  Charter  Section  which  forbids  the  levying  of  a 
license  tax  against  "any  person  who,  at  any  fixed  place  of 
business  in  the  City  and  County,  sells  or  manufactures 
goods,  wares  or  merchandise,  except  such  as  require  permits 
from  the  Board  of  Police  Commissioners  as  provided  in  this 
Charter." 

Since  confectionery  stores  do  not  have  to  secure  permits, 
they  are  exempt  from  the  license  insofar  as  they,  "at  any 
fixed  place  of  business  in  the  City  and  County,  sell  or  manu- 
facture goods,  wares  or  merchandise."  The  ordinary  busi- 
ness of  such  concerns  is  doubtless  of  the  nature  contem- 
plated in  this  Charter  exemption.  This  is,  the  sale  of  food- 
stuffs to  customers  who  call  upon  such  a  place  of  business, 
select  from  its  stock  in  trade,  and  take  said  selection  with 
them  from  the  store,  is  undoubtedly  "selling  goods,  wares 
and  merchandise." 

But  when  these  confectionery  stores  serve  hot  drinks  and 
cakes,  etc.,  on  their  premises,  they  are  conducting  a  different 
character  of  business  altogether. 

As  said  in  "Cyclopedia  of  Law  and  Procedure"  (Volume 
20,  page  1264)   in  defining  the  word  "goods": 

"This  being  a  word  of  extensive  meaning,  it  may  embrace 
a  great  variety  of  subjects;  but  how  extensive  the  mean- 
ing of  the  word  is  to  be  understood  in  any  instance  must 
depend  on  the  subject  matter  and  the  context." 
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Now,  "goods"  is  coupled  with  "wares  or  merchandise," 
and  on  page  1272,  among  several  definitions  of  the  phrase 
"goods,  wares  and  merchandise,"  Cyc.  gives : 

"In  popular  acceptance,  articles  such  as  are  usually  kept 
in  stock  for  sale  by  merchants  or  dealers." 

It  is  difficult  to  define  this  expression  exactly,  but  it  would 
seem  apparent  that  if  one  goes  into  a  confectionery  store 
and  has  a  cup  of  coffee  and  some  sandwiches,  that  he  is  not 
purchasing  of  the  proprietor  "goods,  wares  and  merchan- 
dise." He  is,  rather,  patronizing  the  proprietor's  "place  of 
refreshment"  as  the  Ordinance  refers  to  it. 

The  proprietor  holds  out  to  him,  not  only  foodstuffs,  but 
a  resting  place  where  his  patron  may  stay  and  "refresh" 
himself,  very  much  as  he  might  do  in  "hotels,  or  boarding 
houses,  or  lodging  houses,  or  tenement  houses,  or  apart- 
ment houses,"  also  mentioned  along  with  "restaurants,  or 
places  or  refreshment,"  and  in  no  one  of  which  can  anything 
at  all  in  the  remotest  degree  related  to,  "goods,  wares  or 
merchandise,"  be  purchased. 

I,  therefore,  advise  you  that  this  element  of  inviting  the 
patronage  of  people  to  remain  on  the  premises  and  enjoy  the 
"refreshment"  there  oft'ered  is  doubtless  what  the  Ordinance 
contemplates  as  distinguishing  such  a  business  from  the 
regular  keeping  in  stock,  or  manufacturing  of  goods  to  be 
sold  to  purchasers  in  the  ordinary  sense  of  the  term,  and  I 
can  find  nothing  in  Ordinance  No.  1677  which  conflicts 
with   the   Charter   provision   above   referred   to. 

You  are,  therefore,  advised  that  confectionery  stores 
serving  hot  drinks  with  cakes  and  sandwiches,  etc.,  are 
subject  to  Ordinance  No.  1677,  as  "places  of  refreshment," 
if  not  indeed  as  "restaurants." 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Tax  Collector. 
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Fenders. — Ordinance  Prescribing  Kind  of  Fenders  Street 
Cars  Must  Use  Is  a  Legislative  Finding  That  Such  a 
Fender  Is  Suitable. 

San  Francisco,  Cal.,  November  lo,  1909. 

Gentlemen:  I  am  in  receipt  of  a  communication  from 
your  Board  requesting  me  to  advise  your  Board  whether  in 
the  event  of  the  adoption  of  Bill  No.  722,  now  pending  before 
you,  "if  accidents  occur  through  the  operation  of  the  fenders 
therein  specified,  the  company  is  absolved  from  liability." 

Bill  No.  722  prescribes  the  fender  to  be  used  by  street 
railroads  in  the  City  and  County.  I  assume  that  v/hat  you 
mean  by  "accidents  occurring  through  the  operation  of  "the 
fender  specified,"  is  "accidents  occurring  by  reason  of  some 
natural  defect  in  the  fender  itself  and  not  through  any 
negligent  operation  of  the  fender  by  the  company." 

On  March  22,  1899,  there  was  approved  an  Act  of  the 
Legislature  entitled,  "An  Act  to  Promote  the  Safety  of 
Employes  and  Passengers  upon  Street  Railroads,  by  Com- 
plete Equipment  of  Cars  and  Dummies  with  Fenders  and 
Brakes  and  to  Prescribe  Penalties."  (See  Statutes  1899, 
page  183.) 

By  this  Act  all  street  railroad  companies  are  required  to 
"have  a  suitable  fender,  or  appliance,  placed  in  front  or  at- 
tached to  trucks  of  dummies,  or  cars,  for  the  purpose  of 
removing  and  clearing  obstructions  from  the  track,  and  pre- 
venting any  obstacles,  obstructions,  or  person,  on  the  track, 
from  getting  under  said  dummy,  or  car,  and  remove  the 
same  out  of  danger,  and  out  of  the  way  of  said  dummy, 
or  car." 

To  the  foregoing,  however,  is  added  the  following 
proviso : 

"Provided  that  where  the  Board  of  Supervisors  of  any 
County,   or  of  any   City   and   County     *     *     *     shall,   by 
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ordinance,  order  or  resolution,  prescribe  the  fender  or  brake 
to  be  used,  then  a  compliance  with  said  ordinance,  order 
or  resolution  shall  be  deemed  a  full  compliance  with  the 
provisions  of  this  Act." 

Without  an  ordinance,  order  or  resolution  prescribing 
the  fender  to  be  used,  it  is  a  question  for  a  jury  to  decide 
whether  or  not  the  fender  used  by  the  company  is  "a  suitable 
fender"  in  all  cases  where  the  accident  occurred  through  the 
operation  of  the  fender  used.  Where,  however,  an  ordi- 
nance, order  or  resolution  prescribes  the  fender  to  be  used, 
the  Act  in  eflFect  makes  the  ordinance,  order  or  resolution 
prescribing  the  fender  to  be  used  a  legislative  declaration 
that  the  fender  prescribed  is  "a  suitable  fender." 

Therefore,  in  all  cases  where  the  injury  was  caused  solely 
through  the  operation  of  the  fender  prescribed  by  the  ordi- 
nance, order  or  resolution,  the  law  would  deem  the  fender 
to  be  "a  suitable  fender,"  and  the  company  would  be 
deemed  to  have  fully  performed  its  duty,  in  the  way  of 
operating  "a.  suitable  fender."  Of  course  other  elements 
may  enter  into  a  case  where  a  fender  prescribed  by  ordi- 
nance is  used  which  would  fix  a  liability  upon  the  company 
for  an  accident.  Each  case  of  accident  must,  of  course, 
depend  upon  its  own  peculiar  facts  as  to  whether  or  not  the 
street  railroad  company  is  liable  in  damages  for  the  par- 
ticular injury,  as  for  example,  employes  of  the  company 
might  negligently  place  the  fender  in  position  or  negligently 
take  care  of  the  fender.  In  this  Opinion  I  am  only  dealing 
with  a  case  of  injury  where  the  injury  occurred  through  the 
operation  of  the  fender  prescribed,  and  where  no  other 
elements  of  negligence  or  liability  are  present. 

I,  therefore,  advise  you  that  if  Bill  No.  722  should  be 
made  a  law,  "if  accidents  occur  through  the  operation  of 
the  fender  therein  specified,"  the  street  railroad  company 
would  be  deemed  in  law  to  have  provided  "a  suitable 
fender."  and  if  the  only  issue  as  to  the  liability  of  the  com- 
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pany  to  respond  in  damages  is  whether  the  fender  is  "a 
suitable  fender"  that  the  company  would  be  absolved  from 
liability. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Supervisors. 


Fireman  "Disabled  by  Reason  of  Some  Bodily  Injury 
Received  in  the  Performance  of  His  Duty,"  Entitled  to 
Pension. — The  Above  Language  Defined  and  Explained. 

San  Francisco,  Cal.,  November  15,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Pioard  requesting  me  to  advise  you  "whether  or  not  the 
contraction  of  a  disease  while  in  the  performance  of  duty 
would  come  under  the  head  of  disability  caused  by  bodily 
injury,  as  set  forth  in  Section  4,  Chapter  VII,  Article  IX, 
of  the  Charter  of  the  City  and  County  of  San  Francisco." 

Section  4,  Chapter  VII,  Article  IX,  of  the  Charter,  pro- 
vides that  a  fireman  who  is  physically  "disabled  by  reason 
of  some  bodily  injury  received  in  the  performance  of  his 
duty,"  is  entitled  to  a  pension.  The  answer  to  your  ques- 
tion depends  upon  w^hat  is  meant  by  a  "disability  caused  by 
bodily  injury."  I  shall  consider  first  what  is  a  "bodily 
injury,"  secondly  what  is  a  "disability,"  and  thirdly,  what 
relation  a  "disability"  must  bear  to  a  "bodily  injury." 

Meaning  of  Bodily  Injury. 

"Bodily  injury"  is  a  common  colloquial  expression.  To 
say  that  one  has  been  disabled  by  a  bodily  injury  is  to  say 
that  he  has  been  injured  through  some  external  violence  or 
through  human  agency.  The  term  "bodily  injury"  is  not 
necessarily  limited  to  any  particular  character  of  injury  or 
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any  particular  cause  of  injury.  Any  injury  to  the  body 
produced  by  any  external  force  is  a  bodily  injury  within  the 
meaning  of  the  Charter  provisions.  A  fireman  may  be  ex- 
posed to  great  heat  which  may  result  in  permanent  injury, 
although  he  does  not  come  in  contact  with  the  flames.  In 
such  a  case  I  am  of  the  opinion  that  the  injur}"  caused  by 
the  heat  may  be  considered  a  bodily  injury.  Or  a  fireman 
may  be  exposed  to  extreme  cold  and  exposure  which  result 
in  permanent  bodily  injury.  In  that  case  I  am  of  the  opinion 
that  the  injury  caused  by  the  extreme  cold  and  exposure 
may  be  considered  bodily  injury.  Suppose  a  case  of  a  fire- 
man suffocated  by  smoke  which  results  in  a  permanent 
weakening  of  the  lungs  or  in  the  impairment  of  his  eyesight  • 
In  my  opinion  this  would  be  bodily  injury  within  the  mean- 
ing of  the  Charter.  In  other  words,  the  injury  is  caused  by 
some  external  force.  In  the  supposititious  cases  stated  above, 
the  external  forces  producing  supposititious  bodily  injuries 
were  heat,  cold,  exposure  and  smoke.  Disease  is  not  a 
bodily  injury  of  itself.  Death  caused  by  disease  is  said  to 
be  from  "natural  causes."  A  bodily  injury  may,  however, 
cause  disease,  and  the  disease  may  in  time  produce  dis- 
ablement. What  efifect  such  a  state  of  facts  may  have  upon 
a  fireman's  right  to  a  pension  will  be  hereafter  discussed, 
and  it  will  be  seen  that  it  has  a  controlling  efifect. 

Meaning  of  Disability. 

The  term  "disability,"  as  used  in  the  pension  provisions 
of  the  Charter,  means  anything  which  prevents  a  fireman 
from  performing  his  duty.  The  loss  of  an  arm,  or  an  eye,  or 
the  weakening  of  any  of  the  vital  functions  preventing  a 
fireman  from  performing  the  duties  of  his  position  are 
examples  of  disabilities.  The  Charter  does  not  attempt  in 
any  way  to  define  the  character  of  the  disability  entitling  a 
fireman  to  a  pension.  Anything  disabling  a  fireman  from 
performing  his  duties  is  a  disability.  Disease,  therefore, 
if  it  so  disables  a  fireman,  is  a  disabilty. 
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The  Relation  That  Must  Exist  Between  the  Disability  and 

the  Bodily  Injury. 

The  important  question  then  presents  itself  what  rela- 
tion must  a  disability  bear  to  a  bodily  injury.  The  words 
of  the  Charter  are  "and  so  become  physically  disabled  by 
reason  of  any  bodily  injury."  This  means  that  a  bodily 
injury  must  be  the  proximate  cause  of  the  disability.  What 
is  "proximate  cause"  has  been  frequently  defined  in  accident 
insurance  cases.  It  is  best  stated  "as  that  cause  which  di- 
rectly produces  the  efifect  as  distinguished  from  the  remote 
cause — the  cause  which  sets  in  motion  a  train  of  events 
which  bring  about  a  result  without  the  intervention  of  any 
force  operating  and  working  actively  from  a  new  and  inde- 
pendent source."  The  definition  of  proximate  cause,  as 
given  in  accident  insurance  cases,  is  the  correct  definition  of 
proximate  cause  in  pension  cases  arising  under  the  Charter. 
The  ordinary  form  of  accident  policies  provides  that  the 
insured  is  insured  against  bodily  injury  caused  by  some 
external,  violent  means.  A  fireman  is  entitled  to  a  pension 
if  his  disability  was  caused  by  a  bodily  injury,  in  other 
words,  as  already  pointed  out,  if  his  disability  is  caused  by 
an    injury   produced   by   some   external   force. 

Adopting  the  definition  of  proximate  cause,  as  given 
above,  the  question  to  be  answered  is  a  case  of  an  applica- 
tion for  a  pension  is,  did  some  bodily  injury  set  in  motion  a 
train  of  events  which  brought  about  the  disability  without 
the  intervention  of  any  force  operating  and  working 
actively  from  a  new  independent  source? 

Proximity,  however,  does  not  necessarily  mean  the  cause 
or  condition  nearest  in  time  or  place  to  the  result.  This  is 
best  illustrated  by  the  case  of  Freeman  vs.  Mut.  Ace.  Assoc. 
(156  Mass.,  351).     In  that  case  the  Court  said: 

"The  principal  question  in  the  case  is :  What  kind  of 
cause  is  to  be  deemed  'proximate,'  within  the  meaning  of 
the  policy?  Where  different  forces  and  conditions  concur 
in  producing  a  result,  it  is  often  difficult  to  determine  which 
is  properly  to  be  considered  the  cause,  and  in  dealing  with 
such  cases  the  maxim,  causa  proxima  non  remota  spectatur, 


444 


is  applied.  But  this  does  not  mean  that  the  cause  or  condi- 
tion which  is  nearest  in  time  or  space  to  the  result  is 
necessarily  to  be  deemed  the  proximate  cause.  It  means 
that  the  law  will  not  go  further  back  in  the  line  of  causation 
than  to  find  the  active,  elYecient,  procuring  cause,  of  which 
the  event  under  consideration  is  a  natural  and  probable 
consequence,  in  view  of  the  existing  circumstances  and 
conditions.  The  law  does  not  consider  the  cause  of  causes 
beyond  seeking  the  effecient,  predominant  cause,  which, 
following  it  no  further  than  those  consequences  that  might 
have  been  anticipated  as  not  unlikely  to  result  from  it,  has 
produced  the  effect.  An  injury  which  might  naturally 
produce  death  in  a  person  of  a  certain  temperament  or  state 
of  health  is  the  cause  of  his  death,  if  he  dies  by  reason  of  it, 
even  if  he  would  not  have  died  if  his  temperament  or 
previous  health  had  been  different ;  and  this  so  as  well  when 
death  comes  through  the  medium  of  a  disease  directly 
induced  by  the  injury,  as  when  the  injury  immediately 
interrupts  the  vital  processes." 

In  that  case  the  deceased  died  of  peritonitis,  localized  in 
the  region  of  the  liver,  and  the  evidence  tended  to  show 
that  it  was  induced  by  a  fall.  The  fall  in  that  case  was  a 
bodily  injury,  and  it  was  held  that  the  death  was  caused 
by  a  bodily  injury,  notwithstanding  the  intervention  of 
peritonitis,  because  it  was  shown  that  the  peritonitis  was 
directl}^  caused  by  the  injury. 

Any  length  of  time  may  intervene  between  the  injury  and 
the  disability  or  death.  It  is  only  a  question  of  whether 
the  injury  actually  caused  the  death  or  disability.  Lapse 
of  time  only  tends  to  make  it  more  difficult  to  prove  that 
the  death  or  disability  was  caused  by  a  bodily  injury. 

When  Is  a  Disability  Caused  by  a  Bodily  Injury,  Notwith- 
standing the  Intervention  of  Some  Other  Force? 

By  the  definition  given  above  the  disability  is  caused  by  a 
bodily  injury  when  the  intervening  force  does  not  operate 
from  a  new  and  independent  source,  which  is  but  the  state- 
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ment  of  the  rule  of  proximate  cause.  That  is  best  ilUistrated 
by  decided  cases.  In  Young  vs.  Accident  Insurance  Co. 
(Mont.  L.  Rep.  6  Sup.  Ct.,  5),  it  was  held  that  the  proximate 
cause  of  death  resulting  from  erysipelas  was  a  fall  in 
which  a  wound  was  received,  although  the  wound  at  first 
seemed  slight. 

Death  from  apoplexy,  caused  by  a  bodily  injury,  was  held 
in  Independent  Nat.  Ben.  Assoc,  vs.  Grauman  (107  Ind., 
288)  to  come  within  the  provisions  of  the  accident  insur- 
ance policy  which  insured  the  life  of  the  deceased  against 
death  caused  by  bodily  injury. 

Death  from  blood  poisoning  as  a  result  of  the  inclusion  of 
some  substance  into  the  wound  at  the  time  of  an  accident 
causing  the  wound,  was  declared  in  Martial  vs.  Equitable 
Ace.  Assoc,  61  Hun.  467)  to  be  the  result  of  such  accident 
Avithin  the  meaning  of  the  insurance  policy  insuring  the 
life  of  the  deceased  against  bodily  injury. 

In  Travelers'  Insurance  Co.  of  Hartford  vs.  Melich  (65 
Fed.,  178)  the  insured  accidentally  shot  himself.  Death  was 
caused  by  tetanus,  or  lockjaw.  It  was  held  that  the  bodily 
injury,  to  wit,  the  gunshot  wound,  was  the  proximate  cause 
of  death.  Freeman  vs.  Mut.  Ace.  Assoc.  (156  Mass.,  381), 
cited  above,  is  a  case  also  illustrative  of  the  rule.  Numerous 
other  cases  might  be  cited  showing  the  meaning  of  the  rule, 
but  the  above  serve  to  show  that  if  the  death  or  disability  is 
caused  by  some  bodily  injury,  setting  in  motion  a  train  of 
events  which  brings  about  the  death  or  disability,  it  is  then 
said  that  the  death  or  disability  was  caused  by  a  bodily 
injury.  In  other  words,  if  the  intervening  force  was  directly 
caused  by  the  bodily  injury  the  death  or  disability  is  said 
to  be  caused  by  bodily  injury.  Illustrating  from  the  case 
last  cited,  a  gunshot  wound  caused  tetanus,  a  disease; 
tetanus  produced  death,  but  the  Court  held  that  the  proxi- 
mate cause  of  the  death  was  the  bodily  injury,  to  wit,  the 
gunshot  wound. 

Applying  the  rule,  therefore,  to  the  question  whether  a 
fireman  disabled  by  some  disease  is  entitled  to  a  pension. 
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he  would  be  so  entitled  if  a  bodily  injury  caused  the  disease 
which  disables  him  from  performing  his  duties,  but  he 
would  not  be  so  entitled  if  the  disease  is  unconnected  with 
any  bodily  injury. 

It  is  always,  of  course,  a  question  of  fact  whether  the 
disease  was  directly  caused  by  bodily  injury.  A  case  which 
actually  came  before  your  Board  is  illustrative  of  the  point. 
A  fireman  driving  his  engine  to  a  fire  accidentally  over- 
turned the  engine  and  he  received  severe  bruises  on  his  side 
from  which  he  suffered  great  pain.  This  bruise  resulted  in 
causing  a  cancerous  growth  upon  the  liver,  and  from  this 
cancerous  growth  he  died.  In  that  case  death  was  caused 
by  cancer  of  the  liver,  but  this  was  caused  by  a  bodily 
injury  received  in  the  overturning  of  the  engine.  The 
injury  was  the  proximate  cause  of  death.  Had  he  applied 
for  a  pension  while  suffering  from  the  disease  he  would 
have  been  entitled  thereto.  This  right,  however,  did  not 
result  from  the  character  of  the  disease.  It  makes  no  dif- 
ference what  is  the  character  of  the  disease ;  the  sole  ques- 
tion is  whether  a  bodily  injury  was  the  proximate  cause  of 
the  disease. 

I  am.  therefore,  of  the  opinion  that  if  a  fireman  receives 
bodily  injuries  which  are  the  proximate  cause  in  producing 
a  disease  which  disables  him  from  performing  his  duties, 
that  he  is  entitled  to  a  pension,  provided,  of  course,  that 
the  bodily  injury  was  received  in  the  performance  of  his 
duty.  If,  on  the  other  hand,  his  disability  is  unconnected 
with  any  bodily  injury.  I  am  of  the  opinion  that  he  is  not 
entitled   to  a  pension. 

Respectfully, 

PEkcY  V.  LONG. 

City  Attorney. 

Board  of  Fire  Pension  Fund  Commissioners. 
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Insurance  License. — Branch  Houses  of  Eastern  Companies 

Are  Liable  For. 

San  Francisco,  Cal.,  November  16,  1909. 

Sir:     In  reply  to  yours  in  which  you  inquire  as  follows: 

"First — Is  an  insurance  company  doing  business  in  this 
City,  under  its  own  name,  as  a  branch  office,  with  employes 
who  are  paid  salaries  from  the  main  or  home  office,  liable 
for  license  tax  under  Ordinance  No.  760? 

"Second — Can  the  distinction  in  Ordinance  No.  760,  as 
to  estimating-  amount  of  business  done  by  other  insurance 
companies  than  fire  insurance  companies,  be  maintained  and 
license  tax  collected  on  total  amount  of  premiums  passing 
through  an  insurance  office  in  this  City  whether  collected 
for  policies  sold  in  this  City,  or  elsewhere  in  this  State,  or 
on  this  Coast?" 

Opinion. 

Answering  your  first  inquiry:  Ordinance  No.  760  of  the 
City  and  County  of  San  Francisco  reads  as  follows : 

"Section  i.  Every  person,  firm  or  corporation  engaged 
in  the  business  of  insurance,  as  agent  or  agents  of  or  for 
any  insurance  company,  or  combination  of  insurance  com- 
panies, shall  pay,  for  each  and  every  such  company,  or 
combination  of  companies,  represented  by  him  or  them  as 
agent  or  agents,  a  license,  according  to  the  total  amount  of 
premium  received,  as  hereinafter  specified;  provided,  that 
in  fire  insurance,  the  premium  for  insurance  within  the 
limits  of  the  City  and  County  only  shall  be  the  basis  of 
licenses  to  be  paid. 

"Those  whose  total  amount  of  premiums  is  fifty  thou- 
sand (50,000)  dollars  or  more  per  quarter,  shall  pay  one 
hundred  (100)  dollars  per  quarter,  etc.,  etc. 

"Section  2. — Every  person  engaged  in  the  business  of 
soliciting  insurance,  except  the  employes  of  a  single  insur- 
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ance  company,  or  of  the  general  agent  of  one  or  more  insur- 
ance companies,  shall  pay  a  license  tax  as  follows : 

"Those  whose  gross  receipts  amount  to  five  hundred 
(500)  dollars  or  more  per  month,  shall  pay  twenty  (20) 
dollars  per  quarter :  those  whose  gross  receipts  amount  to 
less  than  five  hundred  (500)  dollars  per  month,  shall  pay 
five  (5)  dollars  per  quarter." — As  amended  by  Ordinance 
No.  1450,  in  effect  April  22,  1905,  etc.,  etc. 

The  title  of  the  Ordinance  is :  "Imposing  a  License  on 
Insurance  Companies,  Insurance  Solicitors  and  Insurance 
Adjusters." 

In  the  body  of  the  Ordinance  there  is  no  direct  reference 
to  "Insurance  Companies"  as  such,  or  to  "Insurance 
Adjusters"  as  such. 

Section  2  does  directly  cover  "Insurance  Solicitors." 

In  my  opinion,  while  the  language  of  Section  i  is  rather 
ambiguous,  it  was  certainly  intended  to  apply  to  the  "Insur- 
ance Companies"  mentioned  in  the  title  of  the  Ordinance, 
or  at  least  to  the  general  representatives  of  those  com- 
panies. It  is  only  by  so  reading  it  that  the  distinction 
between  Sections  i  and  2  is  seen. 

If  we  read  Section  i,  as  might  at  first  sight  appear  to 
be  intended,  as  defining  general  insurance  brokers  who  act 
in  the  strict  legal  sense  as  "agents  of  or  for  any  insurance 
company  or  combination  of  insurance  companies,"  of  what 
significance  is  Section  2?  For  the  language  of  Section  2: 
"Every  person  engaged  in  the  business  of  soliciting  insur- 
ance," is  certainly  broad  enough  to  include  such  general 
insurance  brokers. 

Again  Section  i  reads  that  these  "agents  shall  pay,  for 
each  and  every  such  company,  *  *  *  represented  by 
*  *  *  ther%  a  license,"  etc.,  etc.,  showing  that  the  intent 
was  to  reach  the  comapnies  themselves,  or  the  representa- 
tives of  these  companies,  because  of  the  fact  that  they  solely 
and  exclusively  represented  the  companies  as  a  whole  as 
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distinguished  from  an  insurance  "solicitor"  who  may  be 
one  of  many  such  representatives  of  a  company,  men- 
tioned in  Section  2. 

Again  the  amount  of  the  license  tax  in  Section  i  is  made 
to  depend  upon  the  premiums  received  by  the  companies, 
while  in  Section  2  it  is  governed  by  the  gross  receipts  of  the 
solicitors  themselves,  showing  the  evident  intent  to,  in  one 
case,  reach  the  companies  or  their  representatives  as  such, 
and  in  the  other,  insurance  solicitors  as  such. 

In  my  opinion  Section  i  of  the  Ordinance  does  not  use 
the  words  "agent"  and  "agents"  in  the  strict  sense  in  which 
they  are  sometimes  used  in  law,  contemplating  a  contrac- 
tural  relationship  between  a  principal  and  his  agent.  It 
would  seem  to  be  intended,  rather,  as  referring  to  the  rep- 
resentatives of  these  companies,  be  they  resident  managers, 
branch  houses,  or  general  insurance  brokers,  so  long  as 
such  resident  managers,  branch  houses  or  general  insurance 
brokers  stand  in  the  place  of  and  exclusively  represent  such 
insurance  companies.  I,  therefore,  advise  you,  in  answer 
to  your  first  inquiry,  that  an  insurance  company  doing  busi- 
ness in  this  City  under  its  own  name,  as  a  branch  office, 
with  employes  who  are  paid  salaries  from  the  main  or  home 
office,  is  liable  for  license  tax  under  Ordinance  No.  760. 

Answering  your  second  inquiry :  The  Ordinance  clearly 
distinguishes  between  fire  insurance  and  other  insurance 
companies,  and  it  clearly  is  intended  that  the  license  tax 
shall  be  collected  except  from  fire  insurance  companies,  on 
the  total  amount  of  the  premiums  passing  through  an  insur- 
ance office  in  this  City,  whether  collected  for  policies  sold 
in  this  City  or  elsewhere.  You  inquire  whether  this  dis- 
tinction can  be  maintained.  This,  of  course,  is  a  question 
for  the  Courts,  and,  in  my  opinion,  so  long  as  the  Ordinance 
stands  as  an  Ordinance  of  the  City,  with  no  Court  ruling 
against  it,  you  should  assume  that  it  is  a  valid  Ordinance. 

Respectfully, 

PERCY  V.  LONG, 

Tax  Collector.  City  Attorney. 
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Touchard  Street  Is  Not  an  Open  Public  Street. 

San  Francisco,  Cal.,  November  i6,  1909. 

Gentlemen  :  I  am  in  receipt  of  your  communication  of 
the  22nd  inst.,  as  follows : 

"The  Board  of  Public  A\'orks  respectfully  requests  your 
opinion  as  to  whether  or  not  Touchard  street,  which  is 
shown  upon  the  official  block  books  as  a  public  street  I4j'2 
feet  in  width,  running  southerly  from  Pine  street,  between 
Jones  and   Leavenworth  streets,   is  an  open   public   street. 

"There  is  herewith  respectfully  transmitted  for  your  in- 
formation, copy  of  a  report  filed  with  this  Board  by  Mr. 
A.  J.  Donovan.  Office  Deputy,  Board  of  Public  Works,  per- 
taining to  said  matter." 

I  find  that  the  question  as  to  whether  or  not  Touchard 
street  is  an  open  public  street  was  decided  by  Judge  Seawell 
in  the  Superior  Court  of  this  City  and  County  on  the  23rd 
day  of  August,  1897,  in  a  decision,  a  copy  of  which  is  as 
follows : 

"The  People  of  the  State  of  California,  by  George  H. 
Johnson,  Attorney  General,  on  the  relation  of  Cornelius  T. 
Sanders,  plaintiff,  vs.  M.  F.  Jones  et  al..  No.  26,840,  De- 
partment I. 

"The  above  entitled  action  came  on  regularly  for  trial 
without  a  jury;  evidence,  oral  and  documentar}^  was  intro- 
duced and  the  case  submitted  for  decision.  Thereafter  the 
Court  made  and  filed  findings  of  fact  and  conclusions  of  law 
and  ordered  a  judgment  therein  to  be  entered  in  favor  of 
the  defendant. 

"Wherefore,  the  law  in  the  premises,  considered  it  is  now 
adjudged  and  decreed  that  the  street  in  the  City  and  County 
of  San  Francisco,  known  as  Touchard  street,  referred  to  in 
plaintiff's  complaint,  located  as  follows : 

"Commencing  at  a  point  on  the  southerly  line  of  Pine 
street  sixty-eight  (68)  feet  six  (6)  inches  westerly  thereon 
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from  the  westerly  line  of  Jones  street  and  running  thence 
southerly  and  parallel  with  Jones  street  one  hundred  and 
thirty-seven  (137)  feet  six  (6)  inches,  and  thence  westerly 
and  parallel  with  Pine  street  seventeen  (17)  feet  and  thence 
northerly  and  parallel  with  Jones  street  one  hundred  and 
thirty-  seven  (137)  feet  six  (6)  inches,  and  thence  easterly 
and  along  the  southerly  line  of  Pine  street  seventeen  (17) 
feet  to  the  point  of  commencement,  is  not  and  never  has 
been  a  public  street  or  highway;  that  the  People  of  the 
State  of  California  have  not  and  never  had  the  right  to  pass 
and  repass  over  the  same  at  their  free  will  or  pleasure,  and 
that  the  buildings  and  other  obstructions  referred  to  in 
the  complaint  are  not  common,  or  public,  or  other  nuisances, 
and  are  not  illegal  obstructions  as  against  the  plaintiff. 

"That  the  plaintiff  take  nothing  by  this  action  as  against 
the  defendant,  Jones,  but  that  the  said  defendant,  Jones, 
have  and  recover  from  plaintiff  his  costs  herein  taxed  at  the 
amount  of . 

"Dated,  August  2;^,  1897. 

J.  M.  SEAWELL,  Judge. 

"Judgement  recorded  September  21,  1897,  Book  39, 
page   176. 

"(Endorsed)  Filed,  August  2^,  1897. 

"C.  F.  CURRY,  Clerk. 

"By  JOSEPH  GODARD,  Deputy  Clerk." 

The  above  decision  was  affirmed  by  the  Supreme  Court, 

December  12,  1902,  reported  in  70  Pac.  Rep.  at  page  1063. 

In  view  of  the  decision  of  Judge  Seawell,  as  affirmed  by 

the  Supreme  Court,  I  advise  you  that  Touchard  street,  as 

described  in  the  above  decision,  is  not  an  open  public  street. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Public  Works. 


452 


Election      Days.  —  Grocers      Cannot      Sell      Liquors      in 

Packages  On. 

San  Francisco,  Cal.,  November  19,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
the  4th  inst.,  requesting  an  opinion  as  to  whether  or  not 
it  is  a  violation  of  Section  63b,  of  the  Penal  Code,  for  a 
grocer  to  sell  liquor  in  sealed  packages,  not  to  be  drunk  on 
the  premises,  on  any  day  on  which  an  election  is  held. 

Opinion. 

Section  63b,  of  the  Penal  Code,  reads : 

"Every  person  keeping  a  public  house,  saloon,  or  drinking 
place,  whether  licensed  or  unlicensed,  who  sells,  gives  away, 
or  furnishes  spirituous,  or  malt,  liquors,  wine,  or  any  other 
intoxicant,  on  any  part  of  any  day  set  apart  for  any  general 
or  special  election,  in  any  election  district  or  precinct  in 
any  County  of  the  State  where  an  election  is  in  progress, 
during  the  hours  when  by  law  the  polls  are  required  to  be 
kept  open,  is  guilty  of  a  misdemeanor." 

The  phrase  "a  public  house"  has  been  defined  in  several 
cases,  and  particularly  in  cases  where  an  interpretation  has 
been  placed  upon  Statutes  forbidding  gaming  in  "a.  public 
house."  It  would  seem  that  the  same  general  policy  for 
forbidding  gaming  in  "a.  public  house"  would  also  forbid  the 
selling  of  spirituous  liquors  in  such  a  place  on  an  election 
day,  and  I  am,  therefore,  of  the  opinion  that  the  gaming 
cases  are  applicable,  in  answering  the  above  question. 

Construing  a  Statute  forbidding  gaming  in  any  "public 
house,"  it  was  held  in  Will  Cole  vs.  The  State  (28  Tex.  Cr. 
Rep.,  536)  that  a  school  house  is  a  "public  house,"  and  at 
page  537,  the  Court  says : 

"The  term  'public  house,'  as  used  in  the  Statute  *  ♦  * 
signifies  a  house  commonly  open  to  the  public,  either  for 
business,  pleasure,  religious  worship,  the  gratification  of 
curiosity  and  the  like.     *     *     *     The  term  'public  house'  is 
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generic  in  its  character,  and  is  intended  by  law  to  include 
all  houses  made  public  by  the  occupation  carried  on  in 
them,  as  inns,  taverns,  store  houses  for  retailing  liquors, 
or  those  made  public  by  the  resort  of  numerous  persons,  or 
in  any  other  way." 

In  Windham  et  al.  vs.  The  State  (26  Ala.,  69)  it  was 
held  that  a  room  in  a  warehouse  for  storing  cotton  on  the 
bank  of  a  navigable  river,  which  is  used  by  the  clerk  both 
for  the  transaction  of  business  and  as  a  sleeping  room,  is  a 
"public  house"  within  the  Statute  against  gaming. 

In  Huffman  vs.  The  State  (30  Ala.,  532)  it  was  held 
that  a  country  store  house  is  a  "public  house,"  within  the 
prohibition  of  the  Statute  against  gaming;  and  where  it  con- 
sists of  two  rooms,  of  which  the  front  one  only  is  used  for 
the  purposes  of  the  store,  the  fact  that  the  back  room  is  used 
only  as  a  bedroom  by  one  of  the  proprietors  of  the  store,  and 
not  for  the  purposes  of  the  store,  does  not  take  it  out  of 
the  prohibition. 

In  Moore  vs.  The  State  (30  Ala.,  550)  it  was  held  that 
a  barber's  shop  is  a  public  house,  within  the  prohibition  of 
the  Statute  against  gaming. 

I,  therefore,  advise  you  that,  inasmuch  as  the  phrase  a 
"public  house"  is  a  generic  term,  having  a  certain  definition 
in  the  law,  and  keeping  in  mind  the  well  established  rule  of 
statutory  construction,  that  it  should  be  presumed  that  the 
Legislature  had  in  mind  a  definition  of  words  often  inter- 
preted by  the  Courts  which  they  used  in  the  Statute,  that 
such  a  grocery  store  as  would  invite  the  general  patronage 
of  the  public,  would  come  within  the  definition  as  is  laid 
down  in  the  cases,  and  I,  therefore,  advise  you  that  it  is  a 
violation  of  Section  63b,  of  the  Penal  Code,  for  a  grocer  to 
sell  liquor  in  sealed  packages,  not  to  be  drunk  on  the 
premises,  on  any  day  on  which  such  an  election  is  to  be  held 
as  is  set  out  in  the  above  Code  Section. 

Respectfully, 

PERCY  V.  LONG, 

Board  of  Police  Commissioners.  City  Attorney. 
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Harbor  Commissioners — and  Not  Board  of  Public 
Works — Has  Jurisdiction  Over  Certain  Portion  of 
Illinois  Street. 

San  Francisco,  Cal..  November  24,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Board  requesting  me  to  advise  your  Board  as  to 
whether  your  Board  has  jurisdiction  to  award  a  contract 
for  street  improvements  on  the  easterly  half  of  Illinois 
street  between  El  Dorado  and  Eighteenth  streets. 

Opinion. 

Subdivision  i.  Section  9,  Chapter  I  of  Article  VI,  of  the 
Charter,  is  as  follows  : 

"The  Board  of  Public  Works  shall  have  charge,  super- 
intendence and  control,  under  such  Ordinances  as  may  from 
time  to  time  be  adopted  by  the  Supervisors: 

"i.  Of  all  public  ways,  streets,  avenues,  lanes,  alleys, 
places,  courts,  roads,  highways  and  boulevards  now  opened 
or  which  may  hereafter  be  opened  by  the  City  and  County ; 
of  the  manner  of  their  use ;  and  of  all  work  done  upon,  over 
or  under  the  same;  and  herein  particularly  the  Board  shall 
have  exclusive  authority  to  prescribe  rules  and  grant  per- 
mits, in  conformity  with  the  Ordinances  of  the  Supervisors, 
for  the  moving  of  buildings  through  the  streets  thereof, 
and  the  building  or  placing  of  cellars  or  vaults  under  the 
streets  or  sidewalks,  and  of  temporary  fences  enclosing 
areas  upon  the  sidewalks ;  the  laying  down  and  construc- 
tion of  railroad  tracks  in  the  streets ;  the  erection  of  tele- 
graph and  telephone  poles,  and  poles  for  electric  lighting, 
and  the  laying  under  the  surface  of  the  streets  or  side- 
walks of  telegraph  or  telephone  wires,  and  wires  for  electric 
lighting  and  power,  the  construction  of  drains  and  sewers ; 
the  laying  down  and  taking  up  of  gas,  steam  and  water 
pipes,  pneumatic  or  other  tubes  or  pipes,  and  sewers  and 
drains,  and  determining  the  location  thereof;  the  using  of 
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the  street  or  any  portion  thereof  for  the  deposit  of  building- 
material  in  front  of  a  building  during  its  construction  or 
repair,  or  for  any  purpose  other  than  such  as  ordinarily  and 
properly  belong  to  the  public  from  the  dedication  thereof 
to  public  use ;  and  without  such  permission  in  writing  from 
said  Board,  no  person  shall  do  any  of  the  acts  in  this  Sec- 
tion enumerated ;  but  nothing  in  this  Section  shall  be  so 
construed  as  to  give  said  Board  the  power  to  grant  permits 
for  or  allow  the  permanent  encroachment  upon  any  side- 
walk of  any  structure." 

Subsequent  provisions  of  the  Charter  lay  down  a  com- 
plete scheme  for  street  improvements,  and,  in  conformity 
with  modern  views  as  to  street  improvements,  a  procedure 
is  prescribed  by  which  it  is  possible  to  require  owners  of 
property  fronting  on  streets  which  are  improved  to  pay  the 
costs  of  the  improvements. 

Sections  2520  to  2554,  inclusive,  of  the  Political  Code 
of  California,  provide  for  the  government,  control,  improve- 
ment and  maintenance  of  the  San  Francisco  harbor  by  a 
State  Harbor  Commission.  It  is  the  purpose  and  policy 
of  the  State  to  take  away  the  control  of  navigable  rivers 
and  harbors  and  State,  interstate  and  foreign  commerce 
from  municipal  and  County  officers  and  put  that  control 
under  the  direct  jurisdiction  of  officers  of  the  State. 

The  Sections  of  the  Political  Code  referred  to  lay  down 
a  complete  scheme  for  the  accomplishment  of  this  purpose 
and  policy  so  far  as  the  harbor  of  San  Francisco  is  con- 
cerned. 

Section  2524  in  part  provides  that  "the  Commissioners 
shall  have  possession  and  control  of  that  portion  of  the 
Bay  of  San  Francisco,  together  with  all  the  improvements, 
rights,  privileges,  easements,  appurtenances  connected 
therewith,"  bounded  by  certain  enumerated  streets.  Among 
the  streets  enumerated  is  Illinois  street,  and  jurisdiction  is 
conferred  upon  the  Board  of  Harbor  Commissioners  of  the 
easterly  half  of  Illinois  street  between  Eldorado  and  Solano 
streets.      By   the   same   Section   power   is   conferred   upon 
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the  Board  of  Harbor  Commissioners  to  repair  and  main- 
tain all  the  wharves,  peers,  quays,  landings  and  thorough- 
fares under  its  jurisdiction  that  the  wants  of  commerce  may 
require.  In  addition  the  Legislature  of  the  State  has.  in  the 
Sections  of  the  Political  Code  referred  to,  conferred  upon 
the  Board  of  Harbor  Commissioners  control  in  the  streets 
within  the  territorial  limits  described  in  Section  2524  of 
practically  all  the  things  enumerated  in  Subdivision  i,  Sec- 
tion 9,  Chapter  i.  Article  VI,  of  the  Charter. 

Section  2524.  Political  Code,  provides  that  the  Harbor 
Commissioners  may  extend  any  of  the  streets  lying  along 
the  water  front  of  the  City  and  County  of  San  Francisco 
to  a  width  not  exceeding  150  feet,  and  further  provides 
that  the  outer  half  of  such  streets  ;  that  is,  the  half  lying  next 
to  the  Bay,  must  be  constructed  or  built  or  maintained  in 
good  repair  by  the  State  Harbor  Commissioners  or  parties 
holding  under  them,  and  that  the  inner  half  of  such  streets 
shall  be  constructed  or  built,  or  maintained,  in  good  repair 
by  the  owners  of  lots  abutting  thereon,  and  the  City  and 
County  of  San  Francisco.  Is  there  a  conflict  of  jurisdiction 
between  the  Board  of  Public  Works  and  the  State  Board  of 
Harbor  Commissioners  so  far  as  the  streets  enumerated  in 
Section  2524  of  the  Political  Code  are  concerned? 

Section  2524  was  enacted  a  law  before  the  adoption  of  the 
Charter  in  1900.  Since  the  adoption  of  the  Charter  it 
has  been  amended  and  re-enacted  in  whole  twice,  in  1901 
and  in  1906.  The  question  arises :  Did  the  Charter  in  the 
first  place  repeal  the  provisions  of  the  Political  Code  re- 
ferred to  so  far  as  jurisdiction  over  the  streets  enumerated 
in  Section  2524  is  concerned? 

The  Charter  confers  jurisdiction  over  the  public  streets 
of  the  City  and  County  of  San  Francisco  upon  the  Board  of 
Public  Works  in  general  terms ;  that  is,  no  particular 
streets  are  enumerated.  All  the  streets  of  the  City  and 
County  are  declared  to  be  under  the  jurisdiction  of  the 
Board  of  Public  Works. 

Section  2524  of  the  Political  Code  enumerates  specifically 
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the  streets  over  which  the  Board  of  Harbor  Commissioners 
has  jurisdiction,  and  is  a  special  Act  relating  solely  to  the 
jurisdiction  of  the  Board  of  Harbor  Commissioners.  The 
Charter,  of  course,  is  an  Act  defining  the  powers  and  duties 
of  a  municipal  government. 

If  Subdivision  i.  Section  9,  Chapter  I,  Artivle  VI,  of  the 
Charter,  repeals  Section  2524,  and  the  other  Sections  of  the 
Political  Code  referred  to,  that  repeal  has  been  worked  by 
implication,  for  no  express  repeal  was  made  by  the  Charter 
or  by  any  Act  of  the  Legislature.  It  is  a  fundamental  rule 
of  Statutory  construction  that  the  repeal  of  Statutes  by 
implication  does  not  find  favor  in  the  law.  It  is  also  a  canon 
of  construction  that  for  an  act,  general  in  its  terms,  to  repeal 
by  implication  an  act,  special  in  its  terms,  the  repugnancy 
or  inconsistency  between  the  two  Acts  must  be  such  that  it 
is  impossible  to  carry  into  efifect  both  Acts. 

In  People  vs.  Pacific  Improvement  Company  (130  Cal. 
at  445-6)  the  rules  are  stated : 

"It  is  the  established  rule  of  construction  that  the  law 
does  not  favor  a  repeal  by  implication,  but  that  where  there 
are  two  or  more  provisions  relating  to  the  same  subject 
matter  they  must,  if  possible,  be  construed  so  as  to  main- 
tain the  integrity  of  both.  It  is  also  the  rule  that  where 
two  Statutes  treat  of  the  same  subject,  one  being  special 
and  the  other  general,  unless  they  are  irreconcilably  incon- 
sistent, the  latter,  although  latest  in  date,  will  not  be  held 
to  have  repealed  the  former,  but  the  special  Act  will  prevail 
in  its  application  to  the  subject  matter  as  far  as  coming 
within  its  particular  provisions.  A  special  Statute  providing 
for  a  particular  place,  or  applicable  to  a  particular  locality, 
is  not  repealed  by  a  Statute  general  in  its  terms  and  applica- 
tion unless  the  intention  of  the  Legislature  to  repeal  or 
alter  the  special  law  is  manifest,  although  the  terms  of  the 
general  Act  would,  taken  strictly  and  but  for  the  special 
law,  include  the  case  or  cases  provided  by  it." 
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If  Section  2524  was  repealed  so  far  as  jurisdiction  over 
street  improvement  is  concerned,  by  Subdivision  i.  Section 
9,  Chapter  I,  Article  VI,  of  the  Charter,  all  the  other  things 
enumerated  in  that  provision  of  the  Charter,  over  which 
the  Board  of  Public  Works  were  to  have  control,  were,  by 
the  same  Section  of  the  Charter,  taken  out  of  the  jurisdic- 
tion of  the  Board  of  Harbor  Commissioners.  The  effect, 
therefore,  of  so  construing  Subdivision  i,  Section  9,  Chapter 
I  of  Article  VI,  would  be  that  a  very  large  part  of  the 
jurisdiction  of  the  Board  of  Harbor  Commissioners  has 
been  taken  away. 

As  already  pointed  out,  it  has  been  the  object  and  pur- 
pose of  the  State  to  keep  under  the  direct  control  of  officers 
of  the  State,  matters  pertaining  to  foreign,  interstate  and 
State  commerce  upon  navigable  waters  and  harbors  of  the 
State,  and  the  State  has  never  shown  any  disposition  by 
legislative  enactment  of  relinquishing  in  any  respect  that 
control. 

The  Board  of  Public  Works  has  never  asserted  its  power 
over  the  matters  enumerated  in  Subdivision  i.  Section  9, 
Chapter  i,  Article  VI,  of  the  Charter,  so  far  as  they  relate 
to  the  water  front,  but,  on  the  other  hand,  the  State  Board 
of  Harbor  Commissioners  has  always  exercised  jurisdic- 
tion in  these  matters  over  the  water  front.  The  State  Legis- 
lature did  not  concede  or  assume  that  Subdivision  i,  Section 
9,  Chapter  I,  Article  VI,  of  the  Charter,  repealed  Section 
2524  of  the  Political  Code  because,  as  already  pointed  out, 
it  has  re-enacted  that  Section  twice  since  the  adoption  of 
the  Charter. 

Contemporaneous  construction  of  a  Statute  is  resorted  to 
to  determine  the  intent  and  purpose  of  the  Statute,  and  by 
contemporaneous  construction  we  see  it  was  always  con- 
ceded and  assumed  that  Section  2524  of  the  Political  Code 
remained  in  full  force  and  elTect  after  the  adoption  of  the 
Charter.     If  we  construe  the  provisions  of  the  Charter  as 
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conferring  jurisdiction  on  the  Board  of  Public  Works  over 
the  streets  enumerated  in  Section  2524  of  the  PoHtical  Code, 
Section  2524  of  the  Political  Code  and  the  Charter  pro- 
visions are  inconsistent  and  repugnant,  and  one  must  give 
way,  but,  as  we  have  seen,  it  could  not  have  been  the  in- 
tention of  the  Legislature  to  take  away  jurisdiction  from 
the  Board  of  Harbor  Commissioners  of  the  matters  con- 
tained in  Section  2524  of  the  Political  Code.  Applying  the 
rules  of  statutory  construction,  cited  above,  we  are  justified 
in  construing  the  provisions  of  the  Charter  as  exempting 
from  its  operation  those  streets  enumerated  in  Section  2524 
of  the  Political  Code.  By  such  a  construction  the  apparent 
intention  of  the  Legislature  is  carried  into  effect,  and  no 
repugnancy  or  inconsistency  exists.  The  jurisdiction  of  the 
Harbor  Commissioners  remains  the  same  as  it  existed  prior 
to  the  adoption  of  the  Charter,  and  the  Charter  provisions 
confer  jurisdiction  on  the  Board  of  Public  Works  of  the 
matters  referred  to  in  Subdivision  i,  Section  9,  Chapter  I, 
Article  VI,  of  the  Charter,  over  all  streets  of  the  City  and 
County,  except  those  enumerated  in  Section  2524  of  the 
Political  Code. 

I  am,  therefore,  of  the  opinion  that  the  Board  of  Harbor 
Commissioners  has  jurisdiction  over  the  easterly  half  of 
Illinois  street  between  El  Dorado  and  Solano  streets  so 
far  as  street  improvements  are  concerned,  and  that  the 
Board  of  Public  Works  has  no  authority  to  order  work 
under  the  assessment  plan  of  the  Charter  to  be  done  on 
the  easterly  half  of  the  street. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

Board  of  Public  Works. 
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Advising     Board     Supervisors,     Procedure     in     Acquiring 
Municipal  Water  Supply. 

San  Francisco,  Cal.,  December  6.   1909. 

Gentlemen :  Referring  to  the  propositions  for  the 
acquisition  by  the  City  and  County  of  San  Francisco  of  a 
water  supply,  which  are  now  before  your  Board,  permit  us 
to  advise  as  follows  : 

On  October  18.  1909,  your  Board  passed  to  print  Ordi- 
nance No.  924  (Xew  Series),  by  which  it  was  decided  and 
determined  that  the  public  interest  and  necessit}^  demand 
the  acquisition,  construction  and  completion  of  a  public 
utility,  to  wit.  a  water  supply  and  works  to  be  owned  and 
controlled  by  the  City  and  County  of  San  Francisco  to  fur- 
nish to  said  City  and  County  and  to  the  inhabitants  thereof 
a  sufficient  supply  of  good,  pure  water  for  all  purposes.  In 
that  Ordinance,  Lake  Eleanor  and  the  waters  of  the 
Tuolumne  River  and  its  tributaries  in  Tuolumne  County, 
California,  were  designated  as  available  sources  for  ob- 
taining a  sufficient  supply  of  good,  pure  water  for  all 
purposes. 

On  the  same  day  your  Board  adopted  Resolution  No. 
4618  (New  Series)  soliciting  offers  for  the  sale  to  the  City 
and  County  of  San  Francisco  of  any  existing  public  utility, 
to  wit,  a  system  of  water  supply  and  works  for  supplying 
water  to  said  City  and  County  and  its  inhabitants,  or  any 
portion  thereof. 

In  response  to  such  Resolution  and  the  notices  provided 
therein,  two  offers  were  submitted  to  your  Board,  one  of 
which  was  an  offer  by  the  Spring  Valley  Water  Company 
to  sell  to  the  City  and  County  of  San  Francisco  its  dis- 
tributing system  at  a  designated  price. 

On  November  15,  1909,  your  Board  took  three  separate 
actions  with  regard  to  the  matter  under  consideration,  viz. : 

By  Resolution  No.  4793  (New  Series)  your  Board  re- 
jected both  offers  which  had  theretofore  been  submitted  for 
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the  sale  of  purported  public  utilities  and  determined  that 
by  the  acceptance  of  such  offers,  or  either  of  them,  the 
electors  of  the  City  and  County  of  San  Francisco  would 
not  have  the  benefit  of  acquiring  such  a  public  utility  as 
is  described  in  your  Resolution  No.  4618  (New  Series) 
above  referred  to. 

At  the  same  meeting  your  Board  adopted  Resolution  No. 
4794  (New  Series),  in  and  by  which  certain  designated 
gentlemen  were  appointed  as  "a  committee  to  conduct  nego- 
tiations with  the  Spring  Valley  Water  Company,  looking 
toward  the  sale  of  the  plant  of  the  Spring  Valley  Water 
Company  to  the  City  and  County  of  San  Francisco  at  a 
price  to  be  fixed  by  arbitration,  or  otherwise,  and  to  report 
to  this  Board  the  result  of  such  negotiations." 

At  the  same  meeting  Bill  No.  1092,  Ordinance  No.  962 
(New  Series),  calling  and  providing  for  a  special  election 
to  be  held  December  28,  1909,  for  the  purpose  of  submitting 
to  the  electors  of  said  City  and  County  the  proposition  of 
incurring  a  bonded  debt  in  the  amount  of  forty-five  million 
(45,000,000)  dollars  for  the  purpose  of  the  acquisition,  con- 
struction and  completion  of  the  water  supply  and  works 
designated  in  the  original  Ordinance  No.  924  was  passed 
to  print. 

The  committee  appointed  by  Resolution  No.  4794  (New 
Series)  has  held  several  conferences  with  the  directors  of 
the  Spring  Valley  Water  Company  and  with  a  special  com- 
mittee appointed  by  that  Board.  As  a  result  of  such  nego- 
tiations, a  definite  offer  has  been  received  from  the  Spring 
Valley  Water  Company  to  sell  its  entire  physical  properties 
to  the  City  and  County  of  San  Francisco  for  the  sum  of 
thirty-five  million  (35,000.000)  dollars,  which  offer  is  now 
before  your  Board. 

On  November  29,  1909,  your  Board  adopted  Resolution 
No.  4862  (New  Series),  in  and  by  which  the  Board  of  Public 
Works  was  requested  to  obtain  from  the  City  Engineer  and 
transmit  to  your  Board,  additional  plans  of  the  cost  of  the 
acquisition,     construction     and     completion    of    the     Lake 
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Eleanor  and  Tuolumne  River  system,  as  the  same  will  be 
modified  if  that  system  is  used  in  conjunction  with  the 
existing  system  of  the  Spring  Valley  Water  Company.  Such 
additional  plans  and  estimates  have  this  day  been  filed  with 
your  Board.  In  this  modified  estimate  it  is  stated  by  the 
City  Engineer  that  in  case  it  should  become  necessary  to 
use  the  sources  of  supply  described  in  Ordinance  No.  924 
(New  Series)  as  a  reinforcing  supply  to  the  existing  works 
now  offered  to  the  City,  the  estimate  submitted  on  Novem- 
ber nth  must  be  modified  in  the  particulars  thereinafter 
stated.  With  the  modifications  referred  to,  the  estimated 
cost  of  the  water  supply  and  works  described  in  Ordinance 
No.  924  (New  Series),  with  necessary  additions  to  the 
existing  system,  is  placed  at  twenty-three  million  (23,000,- 
000)  dollars.  Adding  this  estimate  to  the  sale  price  named 
by  the  Spring  Valley  Water  Company,  a  total  bonded  in- 
debtedness of  fifty-eight  million  (58,000,000)  dollars  will  be 
necessary  in  order  to  acquire  and  improve  the  existing 
plant  of  the  Spring  Valley  Water  Company  and  to  acquire, 
construct  and  complete  such  portions  of  the  water  works 
with  the  source  of  supply  at  Lake  Eleanor  and  the  water 
of  the  Tuolumne  River  as  are  necessary  to  be  used  in  con- 
nection with  the  existing  works. 

The  San  Francisco  Charter  provides  in  Article  XII,  Sec- 
tion 2,  as  follows : 

"Before  submitting  propositions  to  the  electors  for  the 
acquisition  by  original  construction  or  condemnation  of 
public  utilities,  the  Board  of  Supervisors  must  solicit  and 
consider  offers  for  the  sale  to  the  City  and  County  of 
existing  utilities,  in  order  that  the  electors  may  have  the 
benefit  of  acquiring  the  same  at  the  lowest  possible  cost 
thereof." 

In  view  of  the  appointment  of  the  committee  tor  the  con- 
tinuation of  negotiations  at  the  same  time  that  the  first 
offer  from  the  Spring  Valley  Water  Company  was  rejected, 
and   in  view  of  the   further  fact  that  the  negotiations   of 
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that  Committee  had  under  order  from  your  Board,  have  re- 
sulted in  the  receipt  of  a  definite  ofifer,  we  are  of  the  opinion 
that  such  oflfer  must  be  submitted  to  the  electors  of  San 
Francisco  contemporaneously  with  the  submission  of  the 
proposition  to  incur  a  bonded  indebtedness  for  forty-five 
million  (45,000,000)  dollars  for  the  acquisition,  construction 
and  completion  of  a  water  supply  and  works  as  described  in 
Ordinance  No.  962  (New  Series). 

The  submission  of  the  latter  proposition,  before  affording 
the  electors  the  opportunity  of  expressing  their  acceptance 
or  rejection  of  the  offer  made  by  the  Spring  Valley  Water 
Company,  might  raise  serious  doubts  as  to  the  legality  and 
marketability  of  any  bonds  issued  as  the  result  of  such 
election.  As  we  construe  the  provisions  of  the  Charter,  we 
believe  that  the  electors  are  now  entitled  to  have  submitted 
to  them  alternative  propositions  in  such  manner  that  they 
may  have  the  opportunity  of  expressing  their  choice,  i.  e., 
(i)  whether  they  desire  the  construction  of  an  entire  new 
water  system  without  regard  to  the  existing  plant ;  (2) 
whether  they  desire  the  purchase  of  the  existing  plant  alone, 
without  extension;  or  (3)  whether  they  desire  the  purchase 
of  the  existing  plant  and  the  acquisition  and  construction  of 
such  portions  of  the  new  system  as  may  be  necessary  to 
be  used  in  connection  therewith. 

A  form  of  Ordinance  is  herewith  transmitted  which  pro- 
vides for  the  submission  to  the  electors  at  a  new  election  to 
be  held  on  January  14,  1910,  the  two  propositions  of  acquir- 
ing a  new  system  of  water  supply  and  of  purchasing  the 
existing  plant  of  the  Spring  Valley  Water  Company.  To 
the  first  proposition  is  attached  a  proviso  that  in  the 
event  the  second  proposition  receives  the  necessary  two- 
thirds  vote,  the  bonds  to  be  issued  under  Proposition  No. 
I,  shall  be  limited  to  twenty-three  million  (23,000,000) 
dollars,  the  amount  which  will  be  necessary  to  be  used  in 
the  acquisition  and  construction  of  the  Lake  Eleanor  and 
Tuolumne  River  System  when  used  in  connection  with  the 
system  of  works  of  the  Spring  Valley  Water  Company. 
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Under  these  two  propositions  every  elector  will  have  an 
opportunity  of  expressing  his  choice  of  the  three  proposed 
plans.  Those  who  desire  to  acquire  the  Lake  Eleanor  and 
Tuolumne  River  system  alone  will  vote  for  Proposition  No. 
I  and  against  Proposition  No.  2.  Those  who  desire  to 
acquire  the  system  of  the  Spring  Valle}"  Water  Company 
alone  will  vote  for  Proposition  No.  2  and  against  Proposi- 
tion No.  I.  Those  who  desire  to  acquire  the  system  of  the 
Spring  Valley  Water  Company  and  the  acquisition  and 
construction  of  such  portions  of  the  Lake  Eleanor  and 
Tuolumne  River  system,  as  may  be  necessary  to  be  used  in 
connection  with  the  system  of  the  Spring  Valley  Water 
Company,  will  vote  in  favor  of  both  propositions. 

The  method  of  submitting  these  propositions,  which  is 
contained  in  the  accompanying  Ordinance,  has  the  un- 
qualified approval  of  the  City  Attorney  and  his  staff,  of  the 
special  counsel  for  the  City  and  of  his  Honor  the  Mayor. 
After  an  agreement  had  been  reached  by  all  of  the  above 
persons,  the  plan  covered  by  the  accompanying  Ordinance 
was  submitted  to  the  Public  Utilities  Committee  of  your 
Board,  and,  with  its  approval,  the  entire  situation  has  been 
submitted  by  wire  to  Messrs.  Dillon  and  Hubbard  of  New 
York,  specialists  in  the  matter  of  the  issuance  of  municipal 
bonds,  who  have  heretofore  been  employed  by  the  City  in 
connection  with  its  bond  issues.  In  a  telegram  received 
from  these  latter  gentlemen  on  December  3rd,  they  have 
expressed  their  unqualified  approval  of  the  form  of  submis- 
sion covered  by  the  accompanying  Ordinance.  Copies  of 
this  correspondence  with  Dillon  and  Hubbard  are  attached 
to  this  Opinion. 

We,  therefore,  advise  that  under  the  present  situation 
the  following  proceedings  be  taken : 

I.  On  December  6,  1909,  the  accompanying  Ordinance 
repealing  Ordinance  No.  962  (New  Series),  passed  Novem- 
ber 22,  1909,  and  calling  an  election  for  January  14,  1910, 
be  passed  to  print. 
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2.  On  December  13,  1909,  the  accompanying  Ordinance 
be  finally  passed  and  thereafter  be  pubHshed  for  ten 
days — December  14th,  15th,  i6th,  17th,  i8th,  20th,  21st, 
22nd,  23rd  and  24th. 

3.  On  December  13,  1909,  an  Ordinance  giving  notice 
of  election  be  passed  to  print  and  thereafter  be  published 
five  days — December  14th,  15th,  i6th,  17th  and  i8th. 

4.  On  December  27,  1909,  the  Ordinance  giving  notice  of 
election  be  finally  passed  and  thereafter  be  published  for 
fourteen  days— December  28,  29,  30,  31,  1909,  and  January  3, 
4,  5'  6,  7,  8,  10,  II,  12  and  13,  1910. 

From  the  foregoing  it  will  appear  that  January  14,  1910, 

is  the  earliest  day  upon  which  the  election  can  be  held. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board    of    Supervisors. 


Police  Commissioners  Have  No  Power  to  Increase  Salaries 

of  Their  Employes. 

San  Francisco,  Cal.,  December  13,  1909. 

Gentlemen :  I  am  in  receipt  of  a  communication  from 
your  Board  requesting  me  to  advise  you  upon  the  following 
matters : 

"The  Board  increased  the  salaries  of  its  Secretary,  the 
Chief  Hostler,  the  Telephone  Operators  and  the  Matrons  for 
reasons  that  seemed  to  it  to  be  judicious  and  necessary. 
The  Board  of  Supervisors  made  provision  in  the  Budget  of 
1909-10  for  the  payment  of  these  increases,  and  the  Auditor 
has  approved  and  continues  to  approve  the  demands  for 
the  same." 


466 


You  desire  to  be  advised  as  to  the  legality  of  the  actions 
above  enumerated,  and  as  to  the  responsibility  for  the 
payment  of  said  demands. 

I  shall  consider  first  the  increase  of  salary  of  the  Sec- 
retary of  your  Board.  Section  4.  Chapter  II  of  Article 
VIII,  of  the  Charter,  provides  that  the  Board  shall  appoint 
a  Secretary  who  shall  receive  an  annual  salary  of  $1,500 
The  Charter  does  not  prescribe  what  are  the  duties  of  the 
Secretary,  and,  therefore,  the  law  will  imply  that  his  duties 
are  such  as  may  be  prescribed  by  the  Board  of  Police  Com- 
missioners and  those  duties  which  are  usually  performed  by 
the  Secretary  of  any  Board  or  Commission. 

The  effect  of  any  increase  of  salary  of  your  Secretary 
would  be  an  amendment  of  Section  4,  Chapter  II.  Article 
VIII,  of  the  Charter,  which  can  be  done  only  by  vote  of 
the  people. 

The  Constitution  having  laid  down  the  method  by  which 
the  Charter  may  be  amended,  that  method  is  exclusive,  and 
any  action  by  the  Board  of  Supervisors  or  any  other  Board 
amending  any  provision  of  the  Charter  is  void. 

The  Charter  has  given  certain  Boards,  as,  for  example,  the 
Board  of  Public  Works,  the  power  to  create  offices,  and 
the  power  to  fix  the  salaries  of  its  officers  and  employes. 
There  is,  however,  no  provision  in  the  Charter  giving  the 
Board  of  Police  Commissioners  any  power  to  create  any 
offices  or  to  fix  the  salaries  of  the  officers  or  employes  of 
the  Department.  The  Charter  particularly  provides  what 
officers  or  employes  shall  be  employed  in  the  Department, 
and  fixes  the  salaries  of  those  officers  and  employes. 

Section  35,  of  the  Miscellaneous  Provisions  of  the  Charter, 
provides : 

"When  any  officer.  Board  or  Department  shall  require 
additional  deputies,  clerks  or  employes,  application  shall  be 
made  to  the  Mayor  therefor,  and  upon  such  application  the 
Mayor  shall  make  investigation  as  to  the  necessity  of  such 
additional  assistance,  and   if  he  find  the  same  necessary, 
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he  may  recommend  to  the  Supervisors  to  authorize  the  ap- 
pointment of  such  deputies,  clerks  or  employes,  and  there- 
upon the  Supervisors,  by  an  affirmative  vote  of  not  less  than 
fourteen  members,  may  authorize  such  appointments  and 
provide  for  the  compensation  of  such  appointees,  subject  to 
the  limitations  contained  in  this  Charter  and  subject  to  the 
provisions  of  Article  XIII  thereof." 

This  is  the  method  provided  by  the  Charter  for  the  em- 
ployment of  additional  deputies,  clerks  or  employes,  and 
the  fixing  of  the  salaries  of  such  additional  appointees. 

The  Charter  further  provides,  in  Section  34  of  Article 
XVI,  that  the  salaries  provided  in  the  Charter  shall  be  in 
full  compensation  for  all  services  rendered.  This  Section 
has  been  construed  in  the  Matter  of  Dodge  (135  Cal.,  512), 
and  in  that  case  it  was  held  that  the  Assessor  of  the  City 
and  County  was  not  entitled  to  receive  to  his  own  use  the 
percentages  on  poll  taxes  fixed  by  Section  3852  of  the 
Political  Code,  notwithstanding  the  fact  that  under  that  Sec- 
tion the  Assessors  of  the  State  are  allowed  to  retain  such 
percentages  to  their  own  use. 

It  is  also  a  fundamental  rule  of  law  that  a  person  who 
accepts  an  office  with  compensation  fixed  by  law  is  bound 
to  perform  the  duties  of  the  office  for  the  conpensation 
fixed. 

The  Supreme  Court  of  the  State  of  California  in  Irwin  vs. 
County  of  Yuba  (119  Cal.  at  page  690)  said: 

"It  may  be  safely  stated  as  a  rule  that  one  who  demands 
payment  of  a  claim  against  a  County  must  show  some 
Statute  authorizing  it.  or  that  it  arises  from  some  con- 
tract, express  or  implied,  which  itself  finds  authority  of 
law.  It  is  not  sufficient  that  the  services  performed,  for 
which  payment  is  claimed,  were  beneficial.  Nothing  is 
better  settled  than  that  a  person  who  accepts  an  office  with 
compensation  fixed  by  law  is  bound  to  perform  the  duties 
for  the  compensation.  Mr.  Dillon,  in  his  Municipal  Cor- 
porations, Section  233,  speaking  of  this  rule,  says :  'The 
rule  is  of  importance  to  the  public.    To  allow  changes  and 
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additions  in  the  duties  properly  belonging  or  which  may 
properly  be  attached  to  an  office  to  lay  the  foundation  for 
extra  compensation,  would  soon  introduce  intolerable  mis- 
chief. The  rule,  too,  should  be  very  rigidly  enforced.  The 
Statutes  of  the  Legislature  and  the  Ordinances  of  our 
municipal  corporations  seldom  prescribe  with  much  detail 
and  particularly  the  duties  annexed  to  public  offices ;  and 
it  requires  but  little  ingenuity  to  run  nice  distinctions  be- 
tween what  duties  may,  and  what  may  not.  be  considered 
strictly  official ;  and  if  these  distinctions  are  much  favored 
by  the  Courts  of  justice,  it  may  lead  to  great  abuse.'  Again, 
the  same  author  says  (Section  234)  :  'Not  only  has  an 
officer,  under  such  circumstances,  no  legal  claim  for  extra 
compensation,  but  a  promise  to  pay  him  an  extra  fee  or  sum, 
beyond  that  fixed  by  law,  is  not  binding,  though  he  renders 
services  and  exercises  a  degree  of  diligence  greater  than 
could  legally  have  been  expected  of  him.'  " 

In  Redwood  City  vs.  Grimmenstein  (68  Cal.,  515)  the 
question  arose  as  to  whether  the  salary  fixed  for  the  Mar- 
shal of  Redwood  City,  under  the  Act  of  ]\Iarch  30,  1874, 
was  in  full  payment  for  the  discharge  of  all  duties  devolved 
upon  him  by  law,  including  the  duty  of  collecting  the  taxes. 
It  was  held  that  the  defendant  held  but  one  office,  that  of 
]\Iarshal,  notwithstanding  that  additional  duties  had  been 
placed  upon  him  by  law,  and  notwithstanding  that  by  virtue 
of  his  office  of  Marshal,  he  became  Tax  Collector,  and  that, 
therefore,  his  salary  as  ^Marshal,  fixed  by  law.  was  in  full 
compensation  for  all  the  services  rendered.  (See  also  Vol. 
28  Cyc.  pages  452-3.)  I,  therefore,  advise  you  that  your 
Board  has  no  power  to  increase  the  salary  of  its  Secretary 
above  the  amount  specified  in  the  Charter. 

As  to  the  positions  of  Chief  Hostler  and  telephone 
operators,  those  positions  are  not  created  by  the  Charter. 
In  view  of  what  has  already  been  said,  if  those  positions 
have  been  legally  created,  they  must  have  been  created 
under  Section  35  of  Article  XVI,  of  the  Charter,  and  the 
Ordinance  authorizing  the  employment  of  a  Chief  Hostler 
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and  telephone  operators  must  also  have  fixed  the  compen- 
sation of  those  employes.  As  already  pointed  out,  your 
Board  has  no  authority,  under  the  Charter,  to  create  posi- 
tions such  as  Chief  Hostler  and  telephone  operators,  nor 
does  your  Board  have  any  authority  to  fix  the  salary  of  those 
holding  any  positions.  If,  therefore,  those  positions  have 
been  created  under  the  above  Section  of  the  Charter  and 
their  salaries  fixed,  it  is  clear  that  your  Board  has  not  the 
right  to  increase  or  alter  the  salaries  fixed  by  the  Ordinance. 
Such  action  by  the  Board  of  Police  Commissioners  would 
be  an  attempt  by  the  Board  to  amend  an  Ordinance  of  the 
Board  of  Supervisors. 

The  position  of  Matron  is  provided  for  in  Subdivision  6. 
Section  i,  of  Chapter  III  of  Article  A^III,  of  the  Charter, 
which  reads  as  follows : 

"6.  The  Board  of  Police  Commissioners  shall  have  power 
to  appoint  police  matrons  for  the  care  of  female  prisoners 
and  to  provide  rules  and  regulations  for  the  government 
of  the  same." 

Although  the  salaries  of  all  other  positions  in  the  Police 
Department  are  fixed  by  the  Charter,  it  is  silent  in  the  mat- 
ter of  the  salary  of  Police  Matron.  The  situation,  therefore, 
is  that  no  salary  has  been  fixed  for  the  position  of  Police 
Matron.  It  cannot  be  assumed,  however,  that  the  Charter 
framers  intended  that  the  Police  Matrons  should  not  have 
salaries.  It  is  a  rule  of  law  that  if  the  salary  of  a  Charter 
officer  is  not  fixed  by  the  Charter,  the  officer  is  not  entitled 
to  a  salary.  (See  Woods  vs.  Potter,  8  Cal.  App.,  41).  I 
am  inclined  to  the  view,  however,  that  that  rule  applies  only 
to  officers  and  does  not  apply  to  employes  from  whom 
services  cannot  be  expected  without  due  compensation.  A 
Police  Matron  is  not  an  officer,  but  an  employe.  Her  duties 
are  not  prescribed  by  law,  but  by  rules  and  regulations  of 
the  Police  Commission.  The  question  then  is,  who  has 
power  to  fix  the  salary  of  a  Police  Matron?  As  pointed 
out,  there  is  no  power  in  the  Police  Commission  to  fix  any 
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salary,  and  it  would  necessarily  follow  that  the  power  to 
fix  the  salary  of  a  Police  Matron  is  within  the  legislative 
power  of  a  municipality ;  that  is,  in  the  Board  of  Super- 
visors. The  Board  of  Police  Commissioners  not  having  the 
authority  in  the  first  instance  to  fix  the  salary  of  Police 
Matron,  it  folloAvs,  necessarily,  that  the  Board  has  not  the 
power  to  increase  the  salary  of  Police  Matron,  and  that 
any  increase  of  salary  must  be  made  by  the  Board  of  Super- 
visors. 

As  to  the  responsibility  for  the  payment  of  said  demands, 
I  refer  you  to  Section  ii,  Article  XVI,  of  the  Charter,  which 
reads  as  follows : 

"Every  officer  who  shall  approve,  allow  or  pay  any  de- 
mand on  the  Treasury  not  authorized  by  law.  Ordinance  or 
this  Charter,  shall  be  liable  to  the  City  and  County  indi- 
vidually and  on  his  official  bond  for  the  amount  of  the  de- 
mand so  illegally  approved,  allowed  or  paid." 

The  Section  is  plain  and  unambiguous  and  requires  no 
comment. 

The  fact  that  the  Supervisors,  in  the  annual  Budget, 
made  provision  for  the  payment  of  the  extra  amount  of 
salaries  would  not  of  itself  legalize  an  illegal  demand  for 
salary. 

Respectfully, 

PERCY  V.  LONG, 
City  Attorney. 

Board  of  Police  Commissioners. 


Bonds  of  County  Officers. — Charter  Provisions  Control  the 
General  Law,  as  to  Time  of  Filing. 

San  Francisco,  Cal.,  December  15,  1909. 

Sir :  You  ask  to  be  advised  as  to  the  amount  of  official 
bonds  to  be  exacted  of  those  officers  of  the  City  and  County 
who  are  not  distinctly  municipal  officers. 
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Prior  to  March  i8.  1907,  the  Political  Code  specified  the 
amount  of  the  bond  of  each  County  officer.  On  that  date 
the  Legislature  passed  Section  4022  of  the  Political  Code, 
which  reads,  in  part,  as  follows: 

"The  Board  of  Supervisors  of  each  County  shall,  on  or 
before  the  first  Monday  in  September  preceding  the  election 
of  the  following  officers,  prescribe  the  amount  in  which 
said  officers  must  execute  official  bonds:  (then  follows  a 
list  of  the  various  County  officers).  The  bonds  and  sureties 
of  such  officers  must,  before  the  bonds  can  be  recorded  and 
filed,  be  approved  by  the  Judge,  or  Judges,  if  there  be 
more  than  one,  of  the  Superior  Court.  All  official  bonds 
must  be  recorded  in  the  office  of  the  County  Recorder,  and 
then  filed  and  kept  in  the  office  of  the  County  Clerk." 

Such  bonds  are  to  be  made  payable  to  the  State  of  Cali- 
fornia.   (Sec.  958,  Pol.  Code.) 

They  are  to  be  filed  within  the  time  ])rescribed  for  filing 
the  oath.     (See  947,  Pol.  Code.) 

This  Section  is  in  apparent  conflict  with  Section  2  of 
Article  XV,  of  the  Charter,  which  prescribes  the  amount 
of  the  official  bonds  of  all  City  and  County  officers,  including 
those  which  are  distinctly  County  officers,  and  provides 
that  such  bonds  shall  be  executed  to  the  "City  and  County," 
approved  by  the  Mayor  and  Auditor,  recorded,  and  then 
filed  with  the  Auditor.  This  Section  of  the  Charter  was 
adopted  by  vote  of  the  people  on  November  5,  1907,  and 
approved  by  the  Legislature  November  23,  1907. 

The  Charter,  Section  i  of  Article  XV,  also  provides  that 
such  bonds  shall  be  filed  by  all  officers  "before  entering 
upon  the  discharge  of  their  official  duties;"  the  Political 
Code  provides  that  every  official  bond  must  be  filed  within 
the  time  prescribed  for  filing  the  oath. 

Section  907,  of  the  Political  Code,  provides  that: 

"Whenever  a  different  time  is  not  prescribed  by  law,  the 
oath  of  office  must  be  taken,  subscribed  and  filed  within 
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ten  days  after  the  officer  has  notice  of  his  election  or  ap- 
pointment, or  before  the  expiration  of  fifteen  days  from  the 
commencement  of  his  term  of  office,  when  no  such  notice 
has  been  given." 

Section  3  of  Article  XX,  of  the  Constitution,  provides : 

"Members  of  the  Legislature,  and  all  officers,  executive 
and  judicial,  except  such  inferior  officers  as  may  be  by  law 
exempted,  shall,  before  they  enter  upon  the  duties  of  their 
respective  offices,  take  and  subscribe  the  following 
oath,"  etc. 

I  am  of  the  opinion  that  this  Section  of  the  Constitution, 
being  a  complete  enactment  on  the  subject  of  official  oaths, 
takes  from  the  Legislature  the  power  to  exact  an  additional 
or  different  oath  or  to  prescribe  a  particular  time  within 
which  the  oath  must  be  filed.  As  the  time  for  filing  the  bond 
depends  upon  the  time  for  filing  the  oath,  I  am  of  the 
opinion  that  if  either  are  filed  before  the  officer  assumes 
the  duties  of  his  office  they  are  within  time.  In  this  respect 
the  Charter  is  in  harmony  with  the  Constitution.  (Section 
I,  Article  XV.  If  we  were  to  concede  that  the  provisions 
of  the  Code  in  this  respect  were  valid,  still  the  Charter  pro- 
visions must  control,  because  the  bonds  required  by  the 
Charter  are  municipal  bonds,  made  payable  to  the  City  and 
County,  the  premium  of  which  is  made  payable  b}'  the 
City  and  County  . 

As  to  the  manner  of  approval  and  place  of  filing,  the  pro- 
visions of  the  Charter  govern,  as  Section  950  of  the  Politi- 
cal Code  provides  that  "unless  otherwise  prescribed  by 
Statute"  the  official  bonds  must  be  approved  by  the  Judge 
of  the  Superior  Court,  recorded  and  filed  with  the  County 
Clerk.  The  Charter  is  a  Statute  and  its  provisions  in  this 
respect  must  necessarily  control.  (See  Sheehan  vs.  Scoti. 
145  Cal.,  684.)) 

As  to  the  form  and  amount  of  the  bond,  there  is  no  con- 
flict. The  Code  provides  that  the  Supervisors  may  prescribe 
the  amount  of  bond  for  County  officers,  which  bond  shall 
be  made  payable  to  the  State  of  California ;  the  Charter 
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exacts  a  bond  from  all  City  and  County  officers  in  a  definite 
amount,  such  bond  to  be  made  payable  to  the  City  and 
County. 

There  is  no  Constitutional  inhibition  against  requiring 
both  bonds,  and  there  is  nothing  in  the  Constitution  which 
prevents  the  Charter  from  exacting  a  bond  from  County 
officers.  Unless  this  Section  of  the  Charter  offends  some 
provision  of  the  Constitution,  there  can  be  no  Constitutional 
objection  to  it.  I  am  satisfied  that,  in  this  respect,  the  Char- 
ter is  not  at  variance  with  the  Constitution. 

No  bond  having  been  fixed  by  the  Board  of  Supervisors 
within  the  time  prescribed,  no  other  bond  than  that  required 
by  Article  XV  of  the  Charter  could  now  be  demanded. 
Such  being  the  case,  all  officers  of  the  City  and  County 
should  file  the  bonds  prescribed  by  the  Charter. 

Whether  our  Board  of  Supervisors  is  such  a  Board  as 
contemplated  by  Section  4022  of  the  Political  Code,  so  that 
it  would  have  power  to  exact  additional  bonds  from  County 
officers  of  this  City  and  County  need  not  be  here  deter- 
mined. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

The  Mayor. 


Surplus  Fund  Cannot  Be  Used  to  Pay  Demand  of  Previous 
Year,  Except  in  Certain  Cases. 

San  Francisco,  Cal.,  December  15,  1909. 

Sir :  I  am  in  receipt  of  your  communication  of  Decem- 
ber 15th,  which  reads  as  follows: 

"The  accompanying  demands  have  been  presented  for 
payment.  Having  been  properly  and  legally  registered  in 
1900,  could  the  Statute  of  Limitations  run  against  them? 
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The  Finance  Committee  declines  to  pass  them  and  order 
their  payment  out  of  the  General  Fund  of  1909-1910.  Can 
I  pay  them  out  of  any  surplus  funds  I  may  have?" 

The  demands  enclosed  were  presented  by  the  D.  Keefe 
Estate  and  are  for  payment  for  goods  furnished  the  Police 
Department  in  1900. 

Section  6,  of  Chapter  III,  of  Article  IV.  of  the  Charter, 
provides  for  the  registry  of  demands  when  there  is  not 
sufficient  money  in  the  particular  fund  of  any  fiscal  year 
for  their  payment. 

Section  6,  of  Chapter  II,  of  Article  III.  of  the  Charter, 
provides  for  the  payment  of  such  demands,  as  follows : 

"Any  demand  against  the  Treasury  or  against  any  fund 
thereof  remaining  unpaid  at  the  end  of  the  fiscal  year  for 
lack  of  mone}'  applicable  to  its  payment,  may  be  paid  out 
of  any  money  which  may  subsequently  come  into  the 
proper  fund  from  delinquent  taxes  or  other  uncollected  in- 
come or  revenue  for  such  year.  Such  demands  shall  be 
paid  out  of  such  delinquent  revenue,  when  collected,  in  the 
order  of  their  registration." 

Section  3,  of  the  same  Chapter  and  Article,  provides  that 
the  surplus  funds  shall  be  used  for  the  following  purposes. 

T.  In  payment  of  any  final  judgment  against  the  City 
and  County. 

2.  In  liquidation  and  extinguishment,  under  such  regu- 
lations as  the  Supervisors  may  adopt,  of  any  outstanding 
funded  debt  of  the  City  and  County. 

3.  To  be  carried  over  and  apportioned  among  the  funds 
and  used  in  the  ensuing  fiscal  year  as  part  of  the  income 
and  revenue  thereof. 

From  this  it  will  be  seen  that  unless  the  claim  is  reduced 
to  a  judgment,  it  cannot  be  paid  out  of  the  surplus  fund. 
The  demand  being  on  an  unwritten  contract,  the  Statute 
of  Limitations  has  already  run  and  the  claim  is  therefore 
barred. 
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You  are  accordingly  advised  that  you  are  without  power 
to  pay  these  demands  out  of  any  other  fund  than  the  surplus 
coming  into  the  General  Fund  of  1900. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
The  Treasurer. 


Construing    Charter    Sections    Relating    to    Procedure    in 
Ordering  of  Street  Work. 

San  Francisco,  Cal.,  December  22,  1909. 

Gentlemen  :  I  am  in  receipt  of  your  communication  of 
November  23d,  1909,  as  follows : 

"There  is  herewith  respectfully  transmitted  for  your  opin- 
ion a  petition  filed  with  this  Board  by  Peter  McHugh 
(accompanied  by  an  opinion  of  his  attorney),  requesting 
that  he  be  released  from  a  certain  public  contract  entered 
into  with  this  Board  for  the  improvement  of  J  Street,  be- 
tween Fifteenth  and  Sixteenth  avenues,  by  constructing 
redwood  curbs  and  rock  gutterways  on  both  sides  of  the 
roadway  thereof,  and  a  broken  rock  pavement  on  the  road- 
w^ay  and  sidewalks  thereof." 

The  Section  of  the  Charter  of  this  City  and  County 
relating  to  the  posting,  publishing  and  making  of  resolu- 
tions of  intention  for  the  doing  of  street  work,  in  Section 
3,  Article  VI,  Chapter  II,  which  reads  as  follows : 

"Before  recommending  to  the  Supervisors  the  ordering 
of  any  work  or  improvement,  the  expense  of  which,  or  any 
part  thereof,  is  to  be  assessed  upon  private  property,  the 
Board  of  Public  Works  shall  pass  a  resolution  of  its  inten- 
tion to  recommend  the  same,  specifying  the  work  to  be  rec- 
ommended, and  shall  fix  a  day  when  it  shall  take  final  action 
upon  said  resolution. 
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Upon  the  passage  thereof  the  Secretary  of  the  Board  shall 
forthwith,  without  any  further  authority,  cause  a  copy  of 
said  resokition  to  be  posted  conspicuously  for  five  days  in 
the  office  of  said  Secretary,  and  to  be  published  for  a  period 
of  ten  days  (legal  holidays  excepted)  and  cause  a  copy  to 
be  deposited  in  the  Postoffice  at  the  City  and  County,  with 
postage  prepaid,  addressed  to  each  person  represented  on 
the  Assessment  Book  of  the  City  and  County  for  the  next 
preceding  fiscal  year,  as  being  the  owner  of  land  liable  to  be 
assessed  for  said  improvement ;  but  if  said  lot  stand  on  said 
book  in  the  name  of  unknown  owners,  such  notice  need 
not  be  sent. 

"The  Board  shall  also  cause  to  be  conspicuously  posted 
along  the  line  of  said  contemplated  improvement,  at  points 
not  more  than  one  hundred  feet  in  distance  apart,  notices 
not  less  than  three  in  all,  of  the  passage  of  said  Resolution. 
Each  of  said  notices  shall  be  headed  "Notice  of  Street 
A^^ork,"  in  letters  of  not  less  than  two  inches  in  length,  and 
shall,  in  legible  characters,  state  the  fact  of  the  passage  of 
said  resolution,  its  date,  and  briefly,  the  work  or  improve- 
ment proposed,  and  refer  to  the  resolution  of  intention  for 
further  particulars." 

Section  4,  of  the  same  Article  and  Chapter,  relates  to  the 
manner  and  the  time  in  which  protests  of  the  property 
owners  against  the  doing  of  the  work  contemplated  in  the 
resolution  of  intention  may  be  made.  The  first  paragraph  of 
Section  4  says : 

"The  owners  of  a  majority  of  the  frontage  of  the  property 
fronting  on  said  proposed  work  or  improvement,  where  the 
work  is  for  one  block  or  more,  *  *  *  niay  make  writ- 
ten objection  to  the  same  within  ten  days  after  the  expira- 
tion of  the  time  of  the  publication  of  said  resolution  of 
intention.  *  *  *  Such  objection  shall  delay  for  six 
months  any  further  proceedings  in  relation  to  the  doing  of 
said  work  or  making  said  improvement  under  the  said  reso- 
lution of  intention,  unless  the  owners  of  one-half  or  more 
of    the    frontage     *     ■■'•     *     as    aforesaid    shall    meanwhile 
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petition  for  the  same  to  be  done,  and  thereupon  the  pro- 
ceedings shall  be  continued  under  the  said  resolution  of 
intention  if  said  Board  shall  deem  proper." 

Paragraph  2.  of  Section  4,  says: 

"If,  however,  the  owners  of  at  least  two-thirds  of  the 
property  fronting  upon  said  proposed  work  or  improvement 
*  -  *  shall  make  written  objection  to  said  work  or  im- 
provement after  the  expiration  of  the  time  hereinbefore 
fixed  for  making  the  objection  in  the  first  instance  to  the 
same  (and  which  objections  delay  for  six  months  any  further 
proceedings  in  relation  to  the  doing  of  said  work  of  making 
said  improvements  under  said  resolution  of  intention)  and 
before  the  expiration  of  the  said  six  months,  no  further  pro- 
ceedings shall  be  taken  under  the  said  resolution  of  inten- 
tion." 

Taking  up  the  matters  as  presented  in  the  order  in  which 
they  appear  in  your  communication,  the  word  "forthwith," 
as  used  in  Section  3,  has  been  defined  by  the  Supreme 
Court  of  the  State  of  California,  in  the  case  of  Anderson 
vs.  Goff  {'J2  Cal.,  at  page  73),  as  follows: 

"The  term  'forthwith,'  when  applied  to  the  performance 
of  an  Act.  imports  that  it  shall  be  performed  as  soon  as,  by 
reasonable  exertion,  confined  to  that  object,  it  might  be  and 
which  consequently  varies  according  to  the  circumstances  of 
each  particular  case.     (3  Chitty's  General  Practice,  112.)" 

In  Roberts  vs.  Brett  (36  Eng.  L.  &  Eq.,  358)  it  was  held 
to  mean  "within  a  reasonable  time."  Like  the  term  "im- 
mediately" it  is  not  in  law  to  be  necessarily  construed  as  a 
time  imm.ediately  succeeding  without  an  interval,  but  an 
effectual  and  lawful  time,  allowing  all  the  "adjuncts  and 
accomplements"  necessary  to  give  an  Act  full  legal  effect 
to  be  performed. 

In  Van  Tyck  vs.  Hardy  (20  Hun.,  22),  the  word  "forth- 
with" was  construed  as  synonymous  with  "all  reasonable 
dispatch." 
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Every  part  of  Section  3  must  be  read  in  connection  with 
every  other  part  of  that  Section. 

The  thino[s  necessarv  to  be  done  in  their  order  by  the 
Secretary  of  the  Board  of  PubHc  Works  after  the  passage 
of  the  resohition  of  intention  is  that  he  shall  fortwith.  with- 
out any  further  authority,  cause  a  copy  of  said  resolution 
to  be  posted  conspicuously  for  five  days  in  the  office  of 
said  Secretary,  and  to  publish  said  Resolution  for  a  period 
of  ten  days,  legal  .holidays  excepted,  and  cause  a  copy  of 
said  Resolution  to  be  deposited  in  the  Postofiice  at  the 
City  and  County,  with  postage  prepaid,  addressed  to  each 
person  represented  on  the  Assessment  Book,  etc. 

Therefore,  it  is  necessary  that  the  resolution  of  intention 
shall  be  published  by  the  Secretary  before  mailing  copies  of 
the  same  to  the  persons  represented  on  the  Assessment 
Book  as  being  the  owners  of  land  liable  to  be  assessed  for 
improvement,  and  the  action  of  the  Secretary  of  the  Board 
in  causing  the  Resolution  of  Intention  passed  by  the  Board 
of  Public  A\'orks  on  December  16,  1908,  to  be  published 
on  December  18,  1908.  and  following  that  publication  by 
mailing  copies  thereof  on  December  21,  1908,  to  the  prop- 
erty owners  liable  to  be  assessed  for  the  doing  of  said 
work  or  improvement,  as  represented  by  the  Assessment 
Book  of  this  City  and  County,  would  come  within  the  de- 
cision of  the  Supreme  Court  in  the  case  of  Anderson  vs. 
Goff,  hereinabove  referred  to,  and  I  therefore  advise  you 
that  the  Resolution  of  Intention  mentioned  in  your  com- 
munication was  mailed  by  the  Secretary  in  accordance  with 
the  direction  contained  in  Section  3,  of  Article  VI.  of  Chap- 
ter II,  of  the  Charter. 

In  order  that  a  protest  by  the  owners  of  at.  least  two- 
thirds  of  the  property  fronting  on  the  proposed  work  on  J 
street  between  Fifteenth  and  Sixteenth  avenues  shall  have 
any  force  or  effect,  it  is  necessary  that  a  protest  of  the 
owners  of  the  majority  of  the  frontage  on  said  street  be 
delivered  to  the  Secretary  of  the  Board  of  Public  Works 
within  the  time  limited  by  Paragraph  i,  of  said  Section  4. 
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If  such  protest  was  not  so  filed  by  the  owners  of  the 
majority  of  the  frontage  within  that  time,  I  advise  you  that 
a  protest  filed  by  the  owners  of  at  least  two-thirds  of  the 
property  fronting  on  said  street  on  the  2otli  day  of  January 
1909.  has  no  force  or  eflfect,  not  being  filed  in  accordance 
with  Paragraph  2,  Section  4.  aforesaid,  and  that  vou  should 
disregard  the  same. 

I  therefore  advise  you  that  all  of  the  proceedings  taken 
under  the  Resolution  of  Intention  mentioned  in  your  com- 
munication, are  legal  and  in  accordance  with  the  provisions 
of  the  Charter  relating  thereto,  and  the  contract  made  for 
the  performance  of  such  work  is  valid  and  enforceable,  and 
that  the  petition  of  the  contractor  to  be  released  therefrom 
should  be  denied. 

Respectfully, 

PERCY  V.  LONG. 
Board  of  Public  Works.  .  City  Attorney. 


Interpreting  "200  Foot  Rule"  of  Kinetoscope  Ordinance  as 
Not  Applying  to  Property  at  Side  and  in  Rear  of  a 
Church. 

San  Francisco.  Cal.,  December  22,  1909. 

Gentlemen:  I  am  in  receipt  of  your  communication  of 
the  I2th  instant,  as  follows: 

"We  respectfully  request  an  opinion  from  you  upon  the 
following  matter: 

"Section  4A,  of  Ordinance  No.  627,  of  the  Board  of  Super- 
visors, provides  that  'The  Board  of  Police  Commissioners 
shall  not  issue  any  permit  to  any  person,  firm  or  corpora- 
tion to  conduct  a  kinetoscope  or  phonograph  parlor  within 
a  distance  of  200  feet  from  the  front  line  of  any  church  or 
school,  or  within  100  feet  of  the  property  line  on  the  sides 
or  rear  of  any  church  or  school ;  provided,  however,  that 
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the  building  has  not  been  already  erected  or  in  the  course 
of  erection.' 

"An  application  to  open  a  kinetoscope  parlor  has  been 
applied  for  for  the  premises  located  at  1752  Polk  street, 
which  is  at  present  a  vacant  lot  and  no  building  in  course  of 
construction  thereon.  These  premises,  however,  according 
to  the  enclosed  diagram,  are  located  within  200  feet  by  side- 
walk and  street  measurement,  to  the  front  line  of  the  First 
Presbyterian  Church  property,  located  on  Washington 
street,  and  over  100  feet  from  the  side  of  the  said  church 
property  to  the  premises  for  which  the  permit  has  been 
applied  for. 

"We  would  like  to  be  advised  as  to  whether  or  not.  ac- 
cording to  the  said  Ordinance,  we  can  grant  the  permit. 
This  application  is  pending  before  the  Board,  and  we  would 
like  to  have  your  opinion  on  the  same  as  soon  as  possible." 

The  obvious  purpose  of  Section  4A,  of  Ordinance  No.  627, 
is  to  prevent  interference  with  church  and  school  assem- 
blages by  the  noise  attendant  upon  the  operation  of  kineto- 
scope parlors,  and  by  the  assemblage  of  people  at  these 
parlors,  and,  probably,  to  lessen  the  temptation  for  truancy 
upon  the  part  of  school  children  because  of  the  close  prox- 
imity of  these  places  of  amusement,  which  are  naturally 
attractive  to  children. 

The  Ordinance  clearly  distinguishes  between  a  proximity 
to  the  front  of  a  church  or  school,  and  to  the  rear  or  sides 
of  the  property  lines  of  such  a  building.  This  seems  a 
natural  distinction.  Among  other  reasons  for  the  distinc- 
tion it  is  apparent  that  noises  and  gatherings  of  people 
would  in  most  cases  be  heard  from,  or  be  visible  to  the 
front  of  a  building  where  worshippers  and  children  enter 
and  leave  much  more  than  where  these  parlors  are  located 
at  either  the  sides  or  rear,  where  generally  there  are  no  such 
places  of  entrance. 

Furthermore,  it  is  probable  that  in  the  course  of  events 
the  property  on  the  sides  and  rear  of  these  schools  and 
churches  will  be  entirely  built  up,  and  then  noise,  to  become 
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a  disturbance,  would  have  to  penetrate  through  the  several 
intervening  buildings,  and  there  would  be  no  direct  passage- 
way from  the  sides  or  rear  to  the  kinetoscope  parlors, 
whereas  the  street  in  front  of  the  church  or  school  cannot 
be  built  up,  and  there  must  always  be  a  direct  route  between 
the  front  of  the  church  or  school  and  the  kinetoscope  estab- 
lishment on  the  same  street. 

So,  this  being  a  natural  distinction,  when  we  interpret 
the  words  "200  feet  from  the  front  line  of  any  church  or 
school,"  we  cannot  take  them  as  meaning  such  a  distinction 
in  relation  to  a  kinetoscope  parlor  located  as  the  proposed 
parlor  in  this  case  on  another  street  than  the  one  on  which 
the  church  is  situated,  to  the  side  of  the  church  and  to  the 
rear  of  the  front  line  of  the  church.  The  measurement  to 
govern  in  such  a  case  as  this  is  the  side  measurement,  and 
as  the  proposed  kinetoscope  parlor  is  not  located  "within 
100  feet  of  the  property  line  on  the  side  of  the  church"  I 
am  of  the  opinion  that  you  can  grant  the  permit  asked  for. 

Following  is  a  copy  of  a  section  of  the  sketch  which  you 
have  submitted  with  your  request  for  an  opinion  : 
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Respectfully, 

PERCY  V.  LONG, 
Board  of  Police  Commissioners.  City  Attorney. 
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Playground  Commission  May  Fix  Salaries  of  Its  Employes. 

San  Francisco,  Cal.,  December  22,  1909. 

Gentlemen:  Under  date  of  December  21st  you  ask  to 
be  advised  whether  the  appropriation  of  money  to  the  Play- 
ground Commission  by  the  Board  of  Supervisors  in  the 
annual  budget  fixes  the  amount  of  salaries  to  be  paid  to 
each  employe  of  the  Commission. 

Section  5,  of  Article  XlV-a,  of  the  Charter,  provides : 
among  other  things : 

"That  the  Commission  may  employ,  superintendents,  sur- 
veyors, engineers,  laborers  and  other  employes  and  assist- 
ants, and  prescribe  and  fix  their  duties,  authority  and  com- 
pensation. They  shall  have  the  exclusive  management  and 
disbursement  of  all  funds  legally  appropriated  or  received 
from  any  source  for  the  support  and  equipment  of  the 
aforesaid  playgrounds." 

Section  10  of  the  same  Article  provides  that  the  Board 
of  Supervisors  shall  annually  appropriate  to  the  Play- 
ground Commission  such  amount  as  may  be  necessary  "for 
the  purchase,  development,  equipment  and  maintenance  of 
playgrounds,  and  the  Playground  Commission  shall  have 
the  exclusive  management  and  disbursement  of  the  same." 

Under  these  provisions  of  the  Charter  it  is  evident  that 
the  Playground  Commission  has  exclusive  control  over  the 
amount  appropriated  by  the  Supervisors,  and  also  that  the 
Commission  has  the  power  to  fix  salaries  of  all  employes, 
assistants,  etc.  The  power  to  fix  salaries  and  compensation 
includes  the  power  to  alter  the  same.  That  the  appropria- 
tion in  the  budget  is  not  the  fixing  of  compensation  was 
explained  in  the  opinion  of  this  office  rendered  to  the 
Board  of  Police  Commissioners  on  December  13,  1909.  It 
was  there  held  that  the  salaries  of  the  employes  of  the 
Police  Department  could  be  fixed  by  Ordinance  of  the 
Board  of  Supervisors  only,  but  the  case  differs  from  this 
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in  that  the  power  to  fix  salaries  was  not  given  to  the  Board 
of  Police  Commissioners,  as  it  is  given  to  the  Playground 
Commissioners. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Playground  Commission. 


Saloon  Cannot  Be  Located  Within  150  Feet  of  a  Private 

Kindergarten. 

San  Francisco,  Cal.,  December  22,.  1909. 

Gentlemen :  I  am  in  receipt  of  your  request  of  the  27th 
ult.,  as  follows : 

"Joseph  Alonza  has  applied  for  a  Retail  Liquor  Permit 
for  the  premises  located  at  the  southeast  corner  of  Powell 
and  Pacific  streets,  which  premises  are  located  within  150 
feet  of  the  kindergarten  conducted  by  the  Pioneer  Kinder- 
garten Society  of  San  Francisco. 

•'What  we  desire  to  be  advised  upon  is  whether  Section  6. 
of  Ordinance  No.  625,  prohibits  this  Board  from  granting 
the  said  permit." 

In  addition  to  the  facts  stated  in  your  communication  I 
understand  that  the  kindergarten  in  question  is  a  private 
kindergarten,  supported  by  private  contribution,  and  that  it 
occupies  a  single  room  on  the  ground  floor  of  a  three-story 
building,  the  balance  of  which  building  is  used  for  dwelling 
purposes,  and  in  no  way  connected  with  the  kindergarten, 
and  the  question  is  whether  such  a  kindergarten  is  con- 
templated by  Section  6,  of  Ordinance  No.  625  (New  Series) 
(the  Liquor  License  Ordinance),  which  provides  that: 

"No  permit  shall  be  granted  to  conduct  any  newly  estab- 
lished place  or  saloon  where  liquor  is  sold  to  be  consumed 
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upon  the  premises  when  the  same  is  located  within  150  feet 
of  any  church  or  school." 

The  word  "school"  has  been  interpreted  in  several  cases, 
and  it  is  necessary  for  us  to  conclude  that  the  Supervisors, 
in  passing  the  above  Ordinance,  had  in  mind  this  interpre- 
tation, which  has  been  given  to  this  word  in  the  law. 
"School"  is  universally  held  to  be  a  generic  term. 

In  Farrell  vs.  The  State  (32  Ala.,  557),  it  was  held  that 
a  writing  school,  though  to  continue  for  the  term  of  twenty 
days  only,  is  a  school  within  the  meaning  of  the  Section  of 
the  Code  prohibiting  the  sale  of  liquors  to  a  minor  pupil 
of  any  "college,  school  or  academy." 

In  Luthe  vs.  The  Farmers'  Mutual,  etc.  (55  Wis.,  543), 
a  Statute  prohibited  a  town  insurance  company  from  insur- 
ing "school  houses"  without  a  majority  vote  of  the  members. 

It  was  held  that  the  following  state  of  facts  showed  the 
existence  of  a  "school  house"  within  the  Statute : 

The  building  had  been  a  dwelling.    At  page  547 : 

"  *  *  *  the  building  had  not  been  occupied  as  a 
dwelling  for  about  a  year  before  the  fire,  and  that  the  con- 
struction of  one  or  more  rooms  in  it  had  been  changed  to 
be  suitable  for  a  school,  *  *  *  and  that  the  plaintiff 
employed  a  teacher  to  teach  his  own  children  therein,  and 
the  children  of  his  neighbors,  for  a  term  of  three  months, 
and  that  the  school  had  from  ten  to  twelve  scholars,  and 
that  the  others  who  sent  children  to  the  school  paid  as  tui- 
tion, or  towards  the  teacher's  board,  fifty  cents  a  week  for 
each  scholar,  and  that  the  school  had  been  kept  two  or 
three  weeks  before  the  fire.  The  instuction  was  in  the 
German  language." 

In  Omaha  Medical  College  vs.  Rush  (35  N.  \V.,  222), 
(Neb.)  a  Statute  exempted  from  taxes  "property  *  *  * 
used  exclusively  for     *     *     *     school     *     *     *     purposes." 

It  was  held  that  this  exempted  a  medical  college.  At 
page  224: 
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"The  first  definition  of  the  word  'school'  given  by  Web- 
ster is :  'A  place  for  a  learned  intercourse  and  instruction ; 
an  institution  of  learning;  an  educational  establishment;  a 
place  for  acquiring  knowledge  and  mental  training.'  The 
defendants  contend,  with  considerable  earnestness,  that  the 
'school  purposes'  mentioned  in  the  Statute  apply  only  to  the 
lower  grade  of  institutions  of  learning,  and  do  not  include 
higher  institutions,  like  colleges.  We  can  see  no  good  rea- 
son for  thus  limiting  the  meaning  of  the  word  'school.'  An 
examination  of  any  work  in  which  the  subject  is  fully  dis- 
cussed will  show  that  the  word,  in  its  broad  sense,  is  applied 
to  any  institution  of  learning;  and  it  evidently  is  used  in  that 
sense  in  the  Statute.  The  exemption,  therefore,  applies  to 
any  institution  of  learning  used  exclusively  for  school  pur- 
poses." 

In  State  Board  of  Pharmacy  of  Kentucky  vs.  White,  84 
Kentucky,  626,  it  was  held  that  a  graduate  of  a  "School  of 
Pharmacy"  is  a  graduate  of  a  "College  of  Pharmacy"  within 
the  meaning  of  the  Pharmacy  Act. 

At  Page  633 : 

"The  term  'school'  is  a  generic  one.  In  its  broad  sense 
it  includes  all  educational  institutions.  Generally  speaking, 
school  and  college  are  convertible  terms.  It  is  correct  to 
speak  of  any  educational  institution  as  'a  school.'  " 

Among  other  definitions  given  in  the  Standard  Diction- 
ary of  "school"  is : 

"An  educational  institution,  in  the  widest  sense  includ- 
ing all  establishments  for  systematic  instruction  of  every 
kind  and  grade  from  universities  and  colleges  to  establish- 
ments for  teaching  riding  and  dancing.  Especially  (i)  any 
institution  of  elementary  instruction  below  the  college,  or 
university,  as  the  youth  in  our  schools  and  colleges.  (2) 
An  institution  of  high  grade,"  etc.,  etc. 

"Kindergarten  is  defined  in  the  Standard  Dictionary: 

"A  school  for  little  children,  in  which  instructive  diver- 
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sions,  object-lessons,   and   healthful   games   are  prominent 
features." 

I  therefore  advise  you  that  Section  6,  of  Ordinance  No. 
625  (New  Series)  does  prohibit  your  Board  from  granting 
the  permit  asked  for,  inasmuch  as  the  premises  in  question 
are  within  150  feet  of  a  "school"  as  contemplated  in  said 
Ordinance. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Police  Commissioners. 


Bids  Not  Properly  Signed,  and  Unaccompanied  with  Proper 
Affidavit,  Cannot  Be  Accepted  by  Board  of  Public 
Works. 

San  Francisco,  Cal.,  December  27,  1909. 

Gentlemen :  I  am  in  receipt  of  your  communication  of 
December  18,  1909,  in  which  you  state : 

"The  Board  of  Public  Works,  on  December  15,  1909, 
received  sealed  proposals  for  the  construction  of  a  Class  A 
building  in  connection  with  the  high  pressure  system,  to 
be  located  at  Second  and  Townsend  streets.  Among  the 
proposals  submitted  was  one  from  Hansbrough  Bros.  Com- 
pany (a  corporation),  a  copy  of  which  is  herewith  enclosed, 
This  being  the  lowest  bid  the  Board  of  Public  Works,  by 
Resolution,  awarded  the  contract  thereon  and  rejected  all 
other  bids. 

"This  Board  desires  to  be  advised  as  follows: 

"i.  Is  the  bid  of  Hansbrough  Bros.  Company  a  regular 
bid? 

"2.  In  the  event  of  the  bid  of  Hansbrough  Bros.  Com- 
pany being  irregular,  can  the  Board  of  Public  Works  award 
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the  contract  to  the  next  lowest  bidder,  the  resolution  award- 
ing the  contract  terminating  with  the  expression,  "and  all 
other  bids  received  for  the  above  work  are  hereby  rejected"? 

Facts. 

I  have  examined  the  so-called  proposal  of  Hansbroiigh 
Bros.  Company,  a  corporation,  which  was  submitted  to  your 
Board  in  attempted  compliance  with  the  advertisement  and 
notice  of  your  Board  calling  for  bids.  The  proposal  was 
made  upon  a  blank  form  furnished  by  the  Board  and  was 
accompanied  by  the  certified  check  required  by  Section  i6, 
Chapter  I,  Article  VI,  of  the  Charter.  The  proposal  begins 
as  follows: 

"Gentlemen :  In  compliance  with  the  advertisement  call- 
ing for  proposals  for  the  construction  of  a  Class  A  building 
for  Pumping  Station  No.  i,  general  contract,  *  *  * 
Hansbrough  Bros.  Company  hereby  propose  and  agree  to 
execute  the  required  contract,"  and  ends, 

"And  there  is  herewith  enclosed  a  certified  check  in  pur- 
suance of  the  provisions  of  Chapter  i.  Article  VI,  of  the 
Charter  of  the  City  and  County,  and  subject  to  all  the  con- 
ditions imposed  therein." 

It  is  signed  "S.  L.  Hansbrough,  Secty." 

Attached  is  an  affidavit,  which  in  part  reads : 

"S.  L.  Hansbrough,  being  first  duly  sworn,  deposes  and 

says  that  he  is  the  party  making  the  foregoing  proposal, 

or  bid." 

Hansbrough  then  goes  on  to  make  oath  as  to  the  matters 
required  by  Section  i6,  Chapter  I,  Article  VI,  of  the  Char- 
ter.   The  affidavit  is  signed  by  "S.  L.  Hansbrough." 

The  so-called  proposal  in  no  place  mentions  that  Hans- 
brough Bros.  Company  is  a  corporation  or  that  "S.  L.  Hans- 
brough, Secty"  made  the  bid  for  or  on  behalf  of  Hansbrough 
Bros.  Company,  a  corporation,  or  that  S.  L.  Hansbrough 
was  Secretary  or  an  officer  of  Hansbrough  Bros.  Company, 
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or  that  "S.  L.  Hansbroug:h,  Secty,"  had  any  authority  from 
the  corporation  to  bind  the  corporation.  The  official  seal 
of  Hansbrough  Bros.  Company  was  not  annexed  to  the  so- 
called  proposal. 

It  was  upon  this  proposal  that  your  Board  made  the 
award  of  the  contract  for  the  Class  A  building  to  Hans- 
brough Bros.  Company,  a  corporation. 

Was  the  So-Called  Bid  of  Hansbrough  Bros.  Company 

a  Regular  Bid? 

Section  14,  Chapter  i,  Article  VI,  of  the  Charter,  provides 
that: 

"All  public  work  authorized  by  the  Board  of  Supervisors 
to  be  done  under  the  supervision  of  the  Board  of  Public 
Works,  unless  otherwise  determined  by  the  Board  of  Public 
Works,  shall  be  done  under  written  contract,  except  in  case 
of  urgent  necessity,  as  hereinafter  provided ;  and  except 
as  otherwise  specifically  provided  in  this  Charter,  the  fol- 
lowing procedure  shall  be  taken  in  all  cases  in  the  matter 
of  letting  contracts  by  said  Board.  Before  the  award  of 
any  contract  for  doing  any  work  authorized  by  this  Article 
the  Board  shall  cause  notice  to  be  posted  conspicuously  in 
its  office  for  not  less  than  five  days  and  published  for  the 
same  time,  inviting  sealed  proposals  of  the  work  contem- 
plated." 

Section  15  of  the  same  Chapter  and  Article  provides 
what  the  sealed  proposals  shall  contain,  and  Section  16 
requires  that  "all  proposals  shall  be  made  upon  printed 
forms  to  be  prepared  by  the  Board,"  and  that  each  bid  shall 
have  thereon  an  affidavit  "of  the  bidder,"  alleging  matters 
fully  set  out  in  the  Section.  The  Section  further  provides 
that  "any  contract  made  in  violation  of  any  of  the  foregoing 
provisions     *     *     *     shall   be  absolutely  void." 

From  the  foregoing  Sections  of  the  Charter  it  is  seen  that 
it  is  mandatory  that  before  a  contract  for  public  work  can 
be  lawfully  entered  into  a  sealed  proposal  in  the  form  pre- 
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scribed  by  the  Charter  must  be  received  by  the  Board  of 
Public  Works  from  a  responsible  bidder.  A  proposal  is  no 
more  than  what  the  term  signifies,  an  oflfer  to  do  a  certain 
work.  To  be  a  valid  proposal  it  must  be  such  an  ofTer  as 
will  bind  the  person  or  corporation  making  it.  In  case  an 
award  is  made  upon  a  proposal  to  do  City  work  and  the 
person  or  corporation  making  the  proposal  fails  to  enter 
into  the  contract,  the  Charter  declares  that  the  certified 
check  accompanying  the  bid  shall  be  forfeited  to  the  City 
and  County,  and  the  bidder,  in  his  proposal,  actually  stipu- 
lates that  this  forfeiture  shall  be  made.  This  forfeiture 
is  required  by  the  Charter  for  the  protection  of  the  Cit}^ 
and  the  protection  of  bona  fide  bidders  to  the  end  that  the 
fair  competitive  bidding  sought  by  the  Charter  may  be 
assured. 

Hansbrough  Bros.  Compan}^,  a  corporation,  did  not  sub- 
mit a  written  ofifer  to  do  the  work.  The  signature  "S.  L. 
Hansbrough,  Secty,"  is  not  such  a  signature  as  would  bind 
the  corporation.  The  word  "Secty"  is  only  descriptive  of 
S.  L.  Hansbrough.  While  in  the  beginning  of  the  proposal 
it  is  declared  that  Hansbrough  Bros.  Company  makes  the 
proposal,  the  signature  at  the  end  is  only  the  signature  of 
S.  L.  Hansbrough  and  could  only  bind  him.  The  proposal 
is  no  more  than  a  statement  by  "S.  L.  Hansbrough,  Secty," 
that  Hansbrough  Bros.  Company  makes  a  proposal  to  do 
certain  work.  The  affidavit,  however,  attached  to  the  pro- 
posal even  refutes  this  statement,  because  it  is  therein  de- 
clared that  S.  L.  Hansbrough  is  the  party  making  the  bid. 

If,  however,  the  proposal  could  be  considered  as  an  ofTer 
made  by  Hansbrough  Bros.  Company,  and  binding  upon 
Hansbrough  Bros.  Company,  the  bid  would  still  be  irregular. 
for  the  reason  that  the  affidavit  required  by  the  Charter  was 
not  annexed  thereto.  The  Charter  required  an  affidavit  of 
"the  bidder."  The  affidavit  attached  does  not  purport  to 
have  been  made  on  behalf  of  Hansbrough  Bros.  Company,  a 
corporation,  or  by  any  person  who  appears  to  be  clothed 
with  authority  to   make   the   required   affidavit   for  Han£- 
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brough  Bros.  Company,  a  corporation,  or  by  any  one  having 
authority  to  make  the  proposal  tor  the  corporation. 

In  Flinn  vs.  Strauss,  et  al.  (S<y  Pac.  414),  FHnn  &  Tracy, 
a  co-partnership,  were  awarded  a  contract  for  street  assess- 
ment work  in  this  City.  Justice  Harrison,  in  declaring  the 
contract  invalid,  used  this  language : 

"The  proposal  of  the  plaintiffs  to  do  the  work  purports 
to  have  been  made  by  two  persons,  'Flinn  and  Tracy,'  and - 
the  complaint  alleges  that  they  were  partners  and  made  the 
proposal,  and  that  it  had  thereon  the  affidavit  of  each  of 
them ;  but  the  statement  in  the  purported  affidavit  of  Flinn 
'that  he  is  the  party  making  the  foregoing  proposal'  is  at 
variance  therewith.  The  provision  in  the  Charter  requiring 
'the  affidavit  of  the  bidder'  is  not  satisfied  by  the  affidavit 
of  one  of  several  bidders.  The  purpose  of  the  provision  is 
to  prevent  collusion  and  fraud,  and  to  sift  the  conscience 
of  the  bidder;  or  of  all  of  the  bidders  if  there  be  more  than 
one ;  but  an  affidavit  of  one  of  several  bidders  might  be 
made  in  good  faith,  notwithstanding  a  collusion  on  the  part 
of  one  or  more  of  his  associates." 

Ill  Williams  vs.  Bergin  (129  Cal.,  461),  Williams  sub- 
mitted a  proposal  for  street  work  not  signed  by  him.  The 
proposal  was,  however,  attached  to  a  bond  which  referred 
to  the  bid  and  which  was  properly  signed  by  Williams.  It 
was  claimed  that  this  reference  and  signature  attached  to 
the  bond  was  an  adoption  and  execution  of  the  bid,  but  the 
Court  held  that  no  legal  proposal  had  been  submitted  and 
that  thereafter  the  contract  subsequently  entered  into  was 
void.    The  Court  said : 

"The  question  is,  if  the  contractors  had  been  awarded 
the  contract  and  had  then  declined  to  enter  into  the  formal 
contract,  could  a  recovery  have  been  had  upon  this  bond? 
Plainly,  I  think,  a  recovery  could  not  have  been  had.  There 
is  no  consideration  for  the  bond  unless  there  is  a  bid.  They 
are  not  one.  The  law  requiring  that  the  bid  shall  be  accom- 
panied by  a  bond  recognizes  their  separate  existence,  and 
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surely  if  there  was  not  even  the  semblance  of  a  bid  the  bond 
was  without  consideration,  and  its  recital  will  not  estop 
the  sureties  from  showing  it.  It  may  be  that  merely  formal 
<lefects  could  not  thus  be  availed  of  after  performance." 

The  certified  check  required  by  the  Charter  takes  the 
place  of  the  bond.  Should  Hansbrough  Bros.  Company,  now 
that  the  award  has  been  made  to  it,  refuse  to  enter  into  the 
contract,  the  check  submitted  with  the  so-called  bid  could 
not  be  forfeited.  There  was  no  proposal  submitted  by 
Hansbrough  Bros.  Company,  binding  upon  it,  and,  there- 
fore, no  authority  has  been  given  to  forfeit  the  check.  It 
follows  that  the  so-called  proposal  of  Hansbrough  Bros. 
Company  is  not  a  legal  or  binding  proposal,  consequently 
Hansbrough  Bros.  Company  was  not  a  "regular  bidder" 
for  the  work  and  the  award  of  the  contract  to  that  corpora- 
tion was  therefore  improper. 

As  already  pointed  out,  the  Charter  declares  that  any 
contract  made  in  violation  of  the  provisions  of  the  Charter 
quoted  above  shall  be  absolutely  void.  The  Supreme  Court 
of  this  State  has  repeatedly  held  that  a  contract  entered 
into  without  compliance  with  the  preliminary  steps  required 
by  law  is  void.  (See  Murphy  vs.  Napa  Co.,  20  Cal.,  497; 
San  Francisco  vs.  Kelsy  Hazen,  5  Cal.,  169;  Wallace  vs. 
Mayor  of  San  Jose,  29  Cal.,  180;  Weaver  vs.  San  Francisco, 
III  Cal.,  319;  City  Improvement  Co.  vs.  Broderick,  125  Cal., 
136;  McBean  vs.  San  Bernardino,  96  Cal.,  183;  Santa  Cruz 
R.  R.  Co.  vs.  Broderick,  113  Cal.,  628;  Williams  vs.  Bergin, 
supra;  Flinn  vs.  Strauss,  supra.) 

The  Board  Has  Power  to  Repeal  the  Resolution  Awarding 
the  Contract  to  Hansbrough  Bros.  Company. 

It  appears  that  the  Board,  in  making  the  award,  acted 
through  inadvertence  and  mistake  of  the  legal  situation. 
The  same  power  which  is  in  the  Board  of  Public  Works 
to  make  the  award  in   the  first  instance  will   permit  the 
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Board  of  Public  Works  to  repeal  the  resolution  making  the 
award,  and  the  Board  is  legally  justified  in  so  doing. 

The  resolution  awarding  the  contract  rejected  all  bids 
ceived  for  the  work.  But  the  repeal  of  the  resolution  would 
repeal  every  part  of  it.  It  may  be,  however,  that  the  "low- 
est regular  bidder"  has  withdrawn  his  certified  check.  In 
such  a  case  there  would  be  no  longer  a  proposal  upon  which 
an  award  could  be  made. 

If,  on  the  other  hand,  the  lowest  regular  bidder  has  al- 
lowed his  certified  check  to  remain  with  the  Board  of  Public 
Works,  the  Board  could  proceed  to  pass  a  resolution  award- 
ing the  contract  to  that  bidder,  provided  that  twenty  days 
had  not  elapsed  between  the  opening  of  the  bid  and  the  date 
of  the  new  resolution  awarding  the  contract.  (See  Section 
17,  Chapter  I,  Article  VI,  of  the  Charter.) 

The  Board  may  also,  in  its  discretion,  reject,  by  a  resolu- 
tion, all  the  bids  submitted,  including  that  of  the  lowest 
bidder,  and  readvertise  for  bids.  This  power  is  given  the 
Board  by  Section  17,  Chapter  I,  Article  VI,  of  the  Charter. 
Which  course  your  Board  shall  pursue  is  a  matter  for  your 
determination. 

It  is  unfortunate  that  a  bidder  should  lose  a  favorable 
contract  by  reason  of  an  irregularity  in  his  proposal  and 
that  the  City  should  lose  the  advantage  of  a  favorable  con- 
tract for  the  same  reason.  The  provisions  of  the  Charter, 
however,  are  mandatory  and  there  is  no  course  for  your 
Board  to  pursue  but  to  follow  strictly  the  provisions  of  the 
Charter  in  these  matters. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 

Board  of  Public  Works. 


493 


Saloons    Probably    May    Remain    Open    on    Special    Bond 

Election  Days. 

San  Francisco,  Cal.,  December  29,  1909. 

Dear  Sir :  I  am  in  receipt  of  your  request  for  an  opinion 
"as  to  whether  under  Section  63-b  of  the  Penal  Code  of 
the  State  of  California,  it  is  permissible  for  liquor  saloons 
to  keep  open  on  the  day  set  apart  for  elections  involving  the 
acquisition  of  public  utilities,  and  particularly  whether  or 
not  liquor  saloons  can  be  legally  kept  open  on  the  day  of 
coming  Geary  Street  Bond  Election." 

Opinion. 

The  law  governing  the  sale  of  liquor  on  elections  days  is 
found  in  Section  63-b  of  the  Penal  Code,  which  is  as  follows : 

"Every  person  keeping  a  public  house,  saloon  or  drinking 
place,  whether  licensed  or  unlicensed,  who  sells,  gives  away, 
or  furnishes  spiritous  or  malt  liquors,  wines,  or  any  other 
intoxicant,  on  any  part  of  any  day  set  apart  for  any  general 
or  special  election,  in  any  district  or  precinct,  in  any  County 
of  the  State,  where  an  election  is  in  progress,  during  the 
hours  when,  by  law,  the  polls  are  required  to  be  kept  open, 
is  guilty  of  a  misdemeanor." 

This  Section  is  a  codification  of  the  Statute  passed  by 
the  Legislature  of  the  State  of  California  in  the  year  1874 
and  found  in  Statutes  of  1873-4,  page  297. 

The  law  at  that  time  recognized  two  classes  of  elections — 
general  and  special.  General  elections  were  those  held  in 
Presidential  and  State  election  years,  and  special  elections 
were  those  held  for  the  purpose  of  filling  vacancies  in  office. 
Subsequently  the  Constitution  of  1879  made  a  reference  to 
special  elections  in  the  matter  of  the  proceedings  for  the 
adoption  of  Charters  for  municipalities.  Section  8,  of 
Article  XI  provides  that  Charters  may  be  adopted  at  gen- 
eral or  special  elections,  meaning  any  general  election  con- 
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templated  by  the  law  defining  general  elections,  or  a  special 
election  called  for  the  purpose  of  adopting  a  Charter. 

There  being  no  special  classification  of  elections  held  for 
the  purpose  of  creating  a  bonded  indebtedness,  such  elec- 
tions naturally  fall  into  the  class  of  special  elections,  the 
kind  of  special  elections  contemplated  by  the  Constitution 
when  providing  a  method  by  which  Charters  could  be 
adopted  at  times  other  than  at  general  elections. 

The  general  purpose  of  the  law  forbidding  the  sale  of 
liquors  on  election  days  is  to  prevent  candidates  for  office 
from  improperly  influencing  voters  by  giving  or  encourag- 
ing the  giving  of  liquor  in  sufficient  quantities  to  deprive 
the  voter  of  his  judgment  and  reason.  This  law  is  in  force 
in  every  State  and  Territory  of  the  United  States  and  has 
been  extended  by  many  of  the  State  Courts  to  primary  elec- 
tions in  order  that  the  individual  voter  might  be  free  from 
such  influences  as  the  law  is  designed  to  eliminate  when 
it  comes  to  the  expression  of  the  elector  at  elections  to  fill 
offices  or  vacancies  in  offices. 

The  correction  of  this  abuse  was  what  was  undoubtedly 
in  the  minds  of  the  Legislators  when,  in  1874,  the  original 
Statute  was  adopted,  which  has  since  been  re-enated  into 
the  Penal  Code. 

So  far  as  I  can  find  there  has  been  no  holding  anywhere 
that  such  a  law  applied  to  elections  for  the  purpose  of 
creating  a  bonded  indebtedness,  and  I  have  grave  doubts  as 
to  the  possibility  of  being  able  to  enforce  such  interpreta- 
tion of  the  existing  Statute  as  would  compel  saloons  to  be 
closed  upon  days  set  aside  for  the  purpose  of  voting  on 
propositions  to  incur  a  bonded  indebtedness.  The  very 
grave  doubt  as  to  the  application  of  Section  63-b  of  the 
Penal  Code  to  the  election  to  be  held  on  December  30,  1909, 
and  such  other  elections  as  might  be  held  in  the  future, 
merely  for  the  purpose  of  creating  a  bonded  indebtedness, 
inclines  me  to  the  opinion  that  the  Police  Officers  of  the 


495 

City  and  County  of  San  Francisco  would  not  be  warranted 
in  insisting  upon  the  closing  of  saloons  on  such  days. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Hon.  Edward  R.  Taylor, 
Mayor. 


Advising  Board  of  Supervisors  of  Status  of  Case  of  Brown 

vs.  Bush,  on  Appeal. 

San  Francisco,  Cal.,  December  30,  1909. 

Gentlemen  :  I  am  in  receipt  of  your  communication  of 
the  22d  inst.,  as  follows : 

"You  are  hereby  notified  that  the  Board  of  Supervisors, 
by  Resolution  No.  5053  (New  Series),  passed  December  20, 
1909,  requested  you  to  appeal  from  the  decision  rendered 
by  Judge  Sturtevant,  in  case  of  Abraham  Brown  vs.  David 
Bush,  Tax  Collector  and  ex-ofBcio  License  Collector,  said 
decision  involving  the  validity  of  Ordinances  Nos.  401  and 
627  (New  Series)  of  the  Board  of  Supervisors,  copies  of 
which  Ordinances  are  herewith  enclosed." 

This  office  filed  a  notice  of  appeal  in  the  matter  of  Abra- 
ham Brown  vs.  David  Bush,  from  the  decision  of  Judge 
Sturtevant  on  March  11,  of  this  year,  and  filed  the  transcript 
on  appeal  with  the  District  Court  of  Appeals  on  May  14th. 
However,  this  appeal  has  not  been  pressed,  inasmuch  as 
Ordinance  No.  627,  held  unconstitutional  by  Judge  Sturte- 
vant, has  been  in  effect  so  far  as  the  provisions  thereof  di- 
rectly before  the  Court  in  that  case  are  concerned,  repealed 
by  the  later  Ordinance  of  your  Board,  No.  761.  I  consider 
it  useless  to  press  the  appeal,  inasmuch  as  the  Appellate 
Court  would  undoubtedly  hold  that  since  the  plaintiff  in 
that  action  would  now  come  within  the  terms  of  the  later 
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Ordinance,  No.  761,  the  question  in  that  appeal  would  be 
a  moot  one,  and  for  that  reason  would  not  be  considered 
by  the  Court.  Should  the  question  again  arise  under  the 
later  Ordinance,  and  should  the  same  ruling  be  made,  the 
record  would  then  be  in  such  a  condition  that  we  could 
present  the  matter  on  appeal  for  final  decision. 

I  enclose  herewith  copy  of  opinion  sent  to  the  Board  of 
Police  Commissioners  in  this  same  matter. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Supervisors. 


Advising  Police  Commissioners  Status  of  Case  Brown  vs. 
Bush,  Regarding  Kinetoscope  Parlors. 

San  Francisco.  Cal.,  December  30.  1909. 

Gentlemen  :  I  am  in  receipt  of  your  request  of  the  226. 
inst.,  as  follows: 

"It  has  been  called  to  our  attention  that  Superior  Judge 
George  A.  Sturtevant  has  held  in  the  case  of  Abraham 
Brown  vs.  David  Bush,  Tax  Collector,  that  Ordinances  No. 
401  and  No.  627,  of  the  Board  of  Supervisors,  regulating 
Kinetoscope  Parlors,  Panoramas,  etc.,  are  unreasonable  and 
void. 

"This  Board  is  still  enforcing  and  acting  under  the  pro- 
visions of  said  Ordinances,  and  we  would  like  to  be  officially 
advised  by  you  as  to  whether  or  not  we  should  continue  to 
grant  permits  and  enforce  the  provisions  of  the  said  Ordi- 
nances." 

This  office  filed  a  notice  of  appeal  from  the  decision  which 
you  refer  to,  said  notice  of  appeal  being  to  the  District 
Court  of  Appeals  of  this  State,  and  being  served  and  filed 
on  March  11,  of  this  year.     Our  transcript  on  appeal  was 
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filed  on  May  14th.  We  have  not  pressed  this  appeal  for  the 
reason  that  subsequent  thereto  the  Board  of  Supervisors  of 
this  City  and  County  passed  Ordinance  No.  761,  approved 
in  May,  1909,  which  Ordinance  regulate  moving  picture 
exhibitions  and  entertainments  at  which  moving  pictures 
are  exhibited,  and  which  so  fully  covers  such  a  business  as 
was  considered  by  the  Court  in  the  case  of  Brown  vs.  Bush 
as  to,  in  effect,  repeal  those  provisions  of  Ordinance  No.  627, 
that  were  considered  by  the  Court  in  that  case,  and  therefore 
the  District  Court  of  Appeal  would  undoubtedly  hold  that 
the  question  on  appeal  was  a  moot  one,  and  for  that  reason 
would  not  consider  it. 

You  are  advised  that  Ordinance  No.  627  is  still  in  force 
and  effect  with  reference  to  public  roller  skating  rinks,  re- 
volving wheels,  chutes,  toboggan  slides,  museums,  phono- 
graphic parlors,  panoramas,  and  cycloramas,  the  later  Ordi- 
nance, No.  761,  covering  only  moving  picture  exhibitions. 

You  are  also  advised  with  regard  to  moving  picture  exhi- 
bitions that  certain  features  of  the  earlier  Ordinance,  No. 
627,  are  still  in  full  force  and  effect.  Repeals  by  implica- 
tion are  not  favored,  and  the  earlier  Ordinance  was  not 
specifically  repealed  b}^  the  later  one.  Repeals  by  implica- 
tion are  held  to  have  taken  place  only  when  there  is  an 
irreconcilable  conflict  between  the  two  Ordinances,  so  that 
it  is  manifest  that  the  legislative  body  did  not  intend  both 
to  be  effective.  (See  in  re  Estate  of  Brewer,  Vol.  38,  No. 
2016,  advance  sheets  Cal.  Dec,  July  30,  1909 ;  Malone  vs. 
Bosch,  104  Cal.,  680;  Rowe  vs.  Hibernia  Savings  and  Loan 
Society,  134  Cal.,  403.) 

Therefore  certain  features  of  the  earlier  Ordinance,  as 
"upon  the  revocation  of  such  permit  such  license  issued 
thereon  shall  immediately  terminate  and  expire,"  and  "the 
Tax  Collector  shall  not  issue  a  license  *  *  *  unless 
the  applicant  therefor  shall  have  first  obtained  from  the 
Board  of  Police  Commissioners  a  permit  *  *  *  ^"  and 
the  distance  rule  of  the  earlier  Ordinance  referring  to  the 
prohibited  proximinity  of  Kinetoscope  parlors  to  schools 
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and  churches,  would  still  apply  to  moving  picture  exhibi- 
tions. 

You  should  therefore  act  under  the  provisions  of  the  later 
Ordinance,  except  when  the  above  named  provisions  of  the 
earlier  Ordinance  apply  to  any  given  case. 

With  reference  to  Judge  Sturtevant's  decision,  in  which 
he  held  the  earlier  Ordinance,  No.  627,  to  be  unconstitu- 
tional, the  point  will  have  to  presented  again  under  the  new 
Ordinance  if  we  are  to  have  a  Court  ruling  upon  the  same, 
and  in  the  event  of  the  new  Ordinance  being  unconstitu- 
tional, the  record  would  then  be  in  such  a  condition  that  it 
could  be  presented  on  appeal  to  the  Appellate  Court. 

Respectfully, 

PERCY  V.  LONG, 

City  Attorney. 
Board  of  Police  Commissioners. 
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